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Ds the title of a sixth annual 
booklet of facts, profusely illustrated, about Ameri- 
ca’s automobile accident record. Printed with the 


purpose of pointing out the more common causes 





of death and injury on streets a 


and highways, this 1936 suc- ee, 7 

cessor to “Thou Shalt Not | . hs ; 

ih - % UPTO You/ 
i aiso places the finger \ 


of emphasis on fundamental 


(RS 
{ 


remedies. 


Copies are available at Travelers offices 
and the Home Of fice in Hartford 


THE TRAVELERS 
INSURANCE COMPANY 
Hartford, Connecticut 












































a“ 




















AMERICAN Bar ASSOCIATION JOURNAL 








TABLE OF 


Page 


State Courts: A Ten 
Method , 
H. W1iGMor! 


ssion Educati 


Supreme 


n for Lawyers. . 
» P. SELIGSON 
the 


\ssociations and Average 


RANSOM 


WILLIAM L 


New England Shrines of the L: 


GE R. F 


Lawyers 


ARNUM 
Their 
R. ROALFE 
National Lz 
Henry P 
The Pending Plan and the Member 
Does Not Come to Meetings. 
Hon. WILLIAM L 
Research in International |] 
American Law Institute 
Henry S. FRASER 


and Books. 
IAM 
ibor Relations Act. . 
CHANDLER 


Who 


RANSOM 
w Affiliates with 


CONTENTS 


Editorials 


Review of 


EpGAR BRONSON TOLMAN 


Opinions of the Committee on Professional 
Ethics 
The Metaphysical 
Law 
Henry WELHOFEN 


Jargon the Criminal 


Current Legal Literature 
CuaArLes P. Mecan, Department Editor 
London Letter 


Modernize the Process for Enforcement of 


Judgments 
Cyrus W. Lunn 

Arrangements for Annual Meeting. 

Legal Ethics and Professional Discipline... . 

Washington Letter 


News of the Bar Associations. 














WHEREVER A LAWYER MAY BE LOCATED 


—East, West, North or South—there is an 
office of The Corporation Trust Company 
within overnight mail or easy telephoning 
distance; and in that office an experienced 
representative who will gear up to your 
particular needs as much or as little of this 
organization's facilities as the matter you 
then have in hand may require. The Corpora- 
tion Trust Company's system of offices, at 
keypoints of the continent, is an important 
factor in its service to attorneys. 


THE CORPORATION TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK 
1S EXCHANGE PLACE. JERSEY CITY 
100 W TENTH ST. WILMINGTON, DEL. 
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New and Important Reference Works 





Zollmann on Banks & Banking 


A new and exhaustive work covering the entire field 
of Banking Law. 


Extensive notes illustrate the application of the law in 
specific cases and in all jurisdictions. 





Every banking case is cited. 
12 volumes. Kept to date through Pocket Parts 


Bogert on Itusts & Trustees 


A complete modern treatise including allied subjects, 
presented in the light of present-day use of trust 
instruments. 





7 volumes including 2 volumes of Forms 


Blashfield’s Cyclopedia of 
Clutomobile Law & Practice 


A new Edition, much enlarged, of Blashfield's much- 
cited work, covering both the procedural and sub- 
stantive law of Motor Vehicles. 





Includes the most exhaustive collection of Forms ever 
made. Every Automobile Case Is Cited. 


14 volumes including 2 volumes of Forms 





Write for Complete Information 
Including Convenient Payment Plan 





Published Jointly by 


WEST PUBLISHING CO., St. Paul, Minn. 
VERNON LAWBOOK CO., Kansas City, Mo. 
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Current Events -« 











‘Editor and Publisher’’ Features Appointment of Com- 
mittees to Develop Proper Publicity Standards for 


Trials 


| addition to devoting the first two 
ages of its issue of February 22 to 


ry featuring the appointment of 
perating mittees by newspaper 
ups to act with the Special Com 
ttee of the American Bar Associa- 
in developing standards of trial 
tblicity, Editor and Publisher also 
mends editorially in the same issue 
e naming Newton D. Baker as 
man of the committee representing 
bar he fact that new rules or 
from the ncerted 


imittees is emphasized, 
in both its editorial and in its sam- 


g of newspaper opinion this publica 


levelops the thought that the judge 

t present prevent his court from 
ng s if he real so de 

its g of editorial opinion 

r and sher shows the variety 
eactiot! e p ojyect n the part 
the new ‘ traternity These re- 
ing from th ittitudes of 

se who w ned the opportunity of 
perating t end abuses with reter 
e to ti to the feel that 
vas a waste of time to appoint the 
mmittees Manv of those who were 
ed t ticize the manner in 
ch new pers had handled sensa- 
| ed the feature writers, 
se who wert supposed to portray the 
lor and idelights at these events, 


ve a straight account of the 


Baker Appointment Commended 


Milwaukee 


/ournal covered most of the suggestions 


actual proceedings. The 


of other papers by outlining a three- 
point reform: first, a stricter regard for 
the dignity of the court on the part of 
the presiding judge; second, a strict 
enforcement of the ethics of the legal 
profession which specifically forbid 
comment to newspapers by lawyers con- 
cerning trials in which they are en- 
gaged; and third, refusal on the part 


stories by writers 


f papers to carry 
who weigh and express an opinion on 
the evidence in a trial while it is in 
progress. 

The Editor and Publisher states its 
position in an editorial entitled “Hippo- 


the fol- 


drome Justice,” from which 
lowing is quoted: 

“Newton D. Baker is an appropriate 
and excellent selection as chairman of 
the special committee of the American 


Bar Association, operating with the 
\merican Newspaper Publishers Asso- 
ciation, to investigate and define stand- 
ards to govern the publicity practices of 
Mr. Baker 


is a leading member of the bar and is 


press and bar in court trials 


also experienced in newspaper affairs. 
He has made several notable court fights 
for freedom of the press, and possesses 
a high idealism for the ventilation of 
all public affairs through the printed 
word. * * 

“As a rule, we think, reporters on 
court 


runs get along well 


regular 


219 


enough with judges and lawyers, con- 
serving the rules of good journalism 
The trouble seems to start when alleged 
‘experts, ‘white seals, feature writ- 
ers, novelists and sundry other amateurs 
are dragged in to pep up the story. 
This is entirely in the hands of editors 
who, however, are also victims of the 
modern 


competitive element in news- 


paper work. The Hauptmann court 
outrage, however, should indicate that 
there is a limit to such ‘enterprise.’ 

“It seems to us that the problem is, 
and must be, in the hands of the pre- 
siding judge. There can be no legisla- 
tion to govern it without the danger of 
an abuse which might easily be worse 
than the one complained of. The press 
has full right to enter a court room and 
report what is said and done there, and 
public welfare demands that courts ac- 
commodate news writers and facilitate 
accurate and thorough news ventilation. 
Reaction to the ‘star chamber’ is always 
easy, and would quickly be resorted to 
by unscrupulous, vain and ignorant 
judges, under laws limiting reportorial 
enterprise and freedom. 

“The Baker 


set up a standard of 


Committee might well 


ideal practice 
which would include a demand on the 
presiding judge that a judicial atmos- 
phere be conserved in the court room, 
that lawyers desist from propaganda 
activity in any form, and that editors 
be urged to demand of their reporters 
strict compliance with the orderly rules 
of the court if and when they do not 
impede adequate reporting. The reform 
so urgently sought by the right-thinking 
believe, 


public may be realized, we 
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through honorable and sensible coopera 
tion of press and bar. The press in 
general favors it, according to inter- 
views found elsewhere in this issue of 
Editor and Publisher.” 

The Committees of the American So- 
ciety of Newspaper Editors, the Ameri- 
can Newspaper Publishers Association 
and_ the Committee of the 
American Bar Association are given in 
the March issue of the Journal (p. 147) 
Photographs of the members of these 


Special 


committees are printed in this issue. 


Committee Vacancies Filled 
HE vacancy caused by the death of 
Mr. George W. Wickersham, in the 

Association’s Committee on the Facili- 

ties of the Law Library of Congress, 

has been filled by the appointment of 

Mr. John F, 

Congress from Los Angeles, California. 


Dockweiler, member of 


Congressman Dockweiler has for sev- 
eral years taken an active interest in 
the Law Library of Congress 

The vacancy caused by the death of 
Senator Hicks of Illinois, member of the 
Advisory Committee on Federal Taxa 
tion, has been filled by the appointment 
of Mr. William B. Hale, of Chicago. 





In the Committee on Resolutions for 
the Boston convention, the vacancy 
caused by the death of Mr. Wickersham 
has been filled by the appointment of 
ex-Senator Charles W. Walton of Al- 
bany, New York, the secretary of the 
New York State Bar Association. Sen- 
ator Walton will act as secretary of the 
Resolutions Committee. 


Annual Review of Legal 
Education to be Published 
by Legal Education 
Section 
A DECREASE in the number of 

law schools but an increase of 


four per cent in the number of law stu 


dents over last year will be announced 
in the Annual Review of Legal Edu- 
cation, which will be published this year 
for the first time by the American Bar 
Association. 

Last year The Carnegie Foundation 
for the Advancement of Teaching an- 
nounced that it would discontinue its 
Annual Review on this subject, but 
























—— 
O. S.WARDEN 
GREAT FALLS (MONT) TRIBUNE 
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stated that it would be glad to extend 
full cooperation “if the national organ- 
izations professionally concerned with 
legal education desire that this or a 
similar annual reference work should 
continue to be published, and if they 
agree as to which of them can best take 
up the task, or as to the establishment 
of a joint agency for this purpose.” 

A general desire was subsequently 
expressed that the work should be car- 
ried on by some appropriate agency. 
The National Conference of Bar Exam- 
iners decided to commence the collec- 
tion of data from the various law 
schools and bar admission authorities, 
and the Council of the Section of Legal 
Education and Admissions to the Bar 
later decided to publish the Review. 

The Annual Review this year will 
follow the general lines of the former 
Reviews, which have been prepared by 
Mr. Alfred Z. Reed of the Foundation. 
It will feature an article by Dean Ros- 
coe Pound of the Harvard Law School 
discussing current trends in legal edu- 
cation. Another article will deal with 
the progress being made toward higher 
standards of admission to the bar. De- 
tailed information regarding each school 
will be given and the customary table 
setting out the minimum requirements 
for admission to the bar in each state 


will also be included. 

This pamphlet is particularly valuable 
for high school principals, vocational 
guidance directors in colleges and all 
who are in a position to counsel young 
men and women intending to study law 
as to their choice of schools. It will 
contain a full list of the residential law 
schools of the country and will not 
only show which are approved by the 
\merican Bar Association and which 
are not, but it will also list the admis- 
sion requirements, the length of course, 
the average number of hours of instruc- 
tion per week and other facts regarding 
each school which will help to give some 
idea of the general character of the 
institution. 

The attendance figures will show a 
total of approximately 42,000, an in- 
crease of some 1,600 students this year 
over last. The low in law school at- 
tendance during the last ten years was 
in 1932 and there has been a contin- 
uous increase since that time. With 
financial conditions improving and the 
certainty of a second-year class consid- 
erably larger than that now in school, 
the outlook is for more students next 
year. In view of the poll taken by the 
Philadelphia Bar Association, which re- 
sulted in an unofficial vote of 729 to 
1,031 in favor of a definite limitation 
on admission, and of the discussion of 
an overcrowded bar which continues in 
various parts of the country, this trend 
is of considerable interest. 





















Good Will Message from 
Order of Brazilian 


Advocates 
N. the the year the Presi- 
dent Institute of the Or 
f Br \dvocates sent Presi 
greeting to American 


s for their happiness 


1936, and an ex- 


I pe 
O arnest desire for good 
among the members of the profes- 
President Ransom made an ap- 
priate rey issociating himself fully 
h the friendly sentiments expressed. 
e corres] ence follows 
Rio de Jar Ist January 1936. 
dent of the American Bart 
i atl 
I Mr nt 
With ng or the New 
tg great pleasure to greet, 
rs c d a I esi 
f r Bar Associatiot1 
law el i t 
I ¢ im prosperity 
On this o¢ ion, I also wish to ex- 
desire for general 
d-will among lawyers, as a guaran- 
peace er the protection of the 
W 
»igne ) 
EDMUN MIRANDA JORDAO, 
President. 
March 5, 1936. 
e Ho e Edmundo De Miranda 
rdai 
ident, 
tituto dem dos Advogados 
rasli¢ 
i Teixe e Freitas N. 4, 
» de Jar Brazil. 
lear Mr. President: 
Americat vyers are honored to re- 
ve, tl I American Bar Asso- 
tion, racious letter of greet- 
and g ies, under date of Jan- 
Ty t I t 
\ f ms are most heartily 
reciated and reciprocated This is 
ily a time for general good-will among 
ers, and for staunch adherence to 
e ide and peace under the 
ng influences of justice accord- 
Please nvey to your members the 
t cordial greetings and good wishes 
American lawyers, and accept my 
nal appreciation of your thought- 
ul messag 


truly yours, 
RANSOM, 


VILLIAM L. 
resident of the American 
Bar Association. 
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Regional Meeting in Fourth Federal Judicial Circuit to Be 
Held at Richmond, Va., April 10 and 11—Hon. New- 
ton D. Baker and President Ransom Will Deliver 


Addresses 


HE regional 

held the 
tween New Jersey and Georgia will be 
held at Richmond, Virginia, on April 
10th and 1lth. Meetings previously 
held in the First, Second, Third, Fifth 
and Eighth Circuits have demonstrated 
the desirability of bringing together the 


first meeting to be 


on eastern seaboard be- 


lawyers of a particular region for a dis- 
cussion of the problems of the bar, and 
since the Los Angeles meeting regional 
gatherings at Springfield, Missouri, and 
Atlanta, Georgia, have been very help- 
ful in the development of the plan for 
a more representative national organiza- 
tion of the bar, which will again be a 
subject of discussion at Richmond. 
This meeting is being organized 
under the direction of Mr. Robert B. 
Tunstall of Richmond, Virginia, Vice- 
President of the American Bar Associa- 
tion for the Fourth Circuit. It will be 
featured by addresses by Mr. Newton 
D. Baker of Cleveland, who will speak 





Meeting to Be Broadly Representative 


on the subject of James Madison, the 
centenary of whose death this 
year, and by President William L. Ran- 
som, who will discuss national organ- 
ization plans of the bar. 

In order that the call for the meeting 
might have as broadly representative 
a character as possible, there was first 
constituted an organization committee 
consisting of the members of the Execu- 
tive Committee and the General Council 
of the American Bar Association within 
the Circuit and the District of Colum- 
bia; the Vice-President for the Circuit; 
the Presidents of the State Bar Associa- 
(including the North Carolina 
Organized State Bar) within the Cir- 
cuit; and certain officers of the Rich- 
mond, Virginia, Bar Association. This 
committee determined enthusiastically 
that the meeting should be called, and 
effected an organization. 

Mr. Tunstall is the general chairman 
for the meeting, and the following vice- 


occurs 


tions 








—————————————eeErd 
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chairmen have been appointed: Charles 
Ruzicka, First National Bank Building, 
Baltimore, Maryland; George M. Mor 
ris, American Security Building, Wash 
ington, D. C Stuart B. Campbell, 
Wytheville, Virginia; Douglas W. 
Brown, First Huntington National 


Bank Building, Huntington, West Vir- 


ginia; Willis Smith, Security Bank 
Building, Raleigh, North Carolina; 
Thomas M. Boulware, Barnwell, South 


Carolina. 

It is planned to start the meeting 
with a buffet luncheon on Friday, April 
10. At the meeting that afternoon the 
members will be welcomed by Hon 
John J. Parker, Presiding Judge of the 
Circuit Court of Appeals of the Fourth 
Circuit. The proposal for improving 
the structure of the American Bar As- 
sociation will be presented by President 
Ransom on behalf of the American Bar 
Association, and by Hon. Alexander 
Armstrong, former Attorney General of 
Maryland, from the standpoint of State 
and local associations. On Friday eve- 
ning the Richmond Bar Association is 
tendering a dinner to the visiting law- 
yers, at which Mr. Baker will speak 
The program Saturday morning will be 


devoted to addresses by Hon. D. Law- 
rence Groner, of the Court of Appeals 
for the District of Columbia, and by Mr. 
Walter L Chairman of the 
Junior Bar Conference. After dispos 
ing of unfinished business, the members 


Brown, 


will adjourn for a luncheon at the 
Country Club of Virginia, at which M1 
Frank Hogan, of Washington, will 
speak. 

The program has been arranged by 
a committee of which Mr. Thomas Bb 
Gay, of Richmond, member of the Gen 
eral Council from Virginia, is chairman. 
A Finance Committee has been ap- 
pointed under the chairmanship of Mr. 
George E. Haw; a Committee on Ar- 
rangements and Hospitality under the 
chairmanship of Mr. John Randolph 
Tucker; and a Committee on Publicity 
under the chairmanship of Mr. Guy B. 
Hazelgrove; and a Committee from the 
Junior Bar Conference under the chair- 
manship of Mr. George D. Gibson. Save 
where the work of these committees is 
essentially local in character, their 
membership includes representatives of 
all the States within the Circuit and 
also the District of Columbia. 


Invitations have been sent to all 
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members of the American Bar Associa- 
tion and all Bar Associatior 
within the Circuit and District of Col 


tate 


umbia, and other members of the Bar 
within the Circuit and District will be 
welcomed at the several meetings It 
order to enable the local committee t 
make adequate preparations, it is sug 
gested that all who expect 
send their names to the Vi 

for their State at the addresses giver 


hese gentlemen are assuming 


to come shall 


ce-Chairmai 


above, as t 
the responsibility for organizing the at 
tendance in their respective States, an 
much with the Com 


Hospi 


will be in close t 
mittee on Arrangements and 
tality. 

Richmond as a central point is easily 
accessible to the States in the Fourtl 
Circuit and to the District of Columbia 
f Vir 


ginia are expected to attend this meet 


and many lawyers from outside « 


ing. A splendid program is assured and 
the traditional hospitality of the Old 
Dominion will make the meeting thor- 
oughly enjoyable from the 
of view. 


Portraits of Pi deaal Judges 
Hung in Court Room in 
Portland 


HE presentation and acceptance ol 
the portraits of the late Federal 


Judges Charles E. Wolverton and Rob 


social point 


ert S. Bean were carried out in impres 
sive ceremonies in the court rooms of 
Judges John H. McNary and James 
A. Fee of the ( reg Federal District 
Court at Portland on March 2. A per 
manent record was made of the proceed 
ings by entering them in the journals 
of the court. 


George B. Guthrie of Portland pre 


sented both portraits—one being hung 
in each of the court rooms of the Fed 
eral District Court. Mr. Guthrie spoke 


of the manner in which a committee of 
the Multnomah County Bar 
tion and the Oregon State Bar cooper 
ated in securing the services of Hen 
rique Medina to execute the paintings. 


From the remarks of Judge McNary 








In accepting the portrait of Judge Bean 
and of Judge Fee 1 iccepting that of 
Judge Wolvert [ nt that 
these deceased Oregon jurists, whom 
these ceremonies honored, had had long 
and strikingly similar ju careers 
Judge Bean served on the bench of the 
Oregon Supreme Court and that of the 
Federal District Court from 1890 to 


1931. Judge Wolverton became a Jus 
tice of the Oregon Supreme Court in 
1894, where he sat until 1905, then go- 
ing to the Federal Court for a period 
of more than twenty years of service 
The standing of these two jurists and 
their place in the hearts of those law- 





; + 


vers who came in contact with them 
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Eastern Law Students’ Con- 
ference in New York 
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From our Gallery of 


Section of Insurance Law. 


and Economic Conditions” was pre 


sented by Judge Irving Lehman of the 


New York Court of Appeals and Pro- 
fessor Herman A. Gray of the New 
York University School of Law, Chait 
Insurance 


York 


man of the Unemployment 
Advisory Council of New 


Dedication of St. Ives 
Memorial Window 


HE memorial window in com 

3 mone of St. Ives, patron 
saint of lawyers, is being installed in 
the Cathedral at Tréguier, in Brittany, 
France, as the gift of the American 
Bar, and will be dedicated on May 18th, 
the day before the fete day of St 
Representatives of the Bar of France 
and the United States will attend, and 
Mr. Pendleton Beckley of Paris, mem- 
Association 


the 
and Chairman of Com- 


S 
tate 


Ives. 


American Bar 
the American 
mittee of donors, will present the greet- 
ings of the Americcan Bar Association. 
The President of the American Bar 
\ssociation has appointed the follow- 
ing Committee for the occasion: 
Pendleton Beckley, Paris, 
John H. Wigmore, Chicago, 
Charles I. Denechaud, New 
Louisiana ; \. Thompson, 
Missouri; Joseph DuVivier, 
Paris, France; James Maxwell Murphy, 
Wisconsin; Robert H. 


ber of 


France, 
Chairman: 
Illinois 

Orleans, 


St. | 


Guy 


ous, 


Milwaukee, 


Jackson, Jamestown, New York; 
Maurice Leon, New York City; 
Eugene E. Brossard, Madison, Wis- 
consin; Charles V. Clark, Chicago, 
Illinois; Edwin M. Borchard, New 
Haven, Conn Frederic R. Coudert, 
New York City; Warren Olney, Jr., 


San Francisco, California; D. Campbell 
Lee, London, England; Eugene Raines, 





Association Chairmen : 
Section Patent, Trademark and Copyright Law; 







L. Wi_kinson, Chairman 


Left, Grorct 
Right, W. E. 


STANLEY, Chairman 


Rochester, New York; James O. Mur- 
dock, Washington, D. C. 

The President of the Association has 
announced that if other members of the 
American Bar Association expect that 
they be in France at the time of 
the dedication of this memorial, they 
will, upon request, be given credentials 
as members of the Committee. 


will 


Chicago Bar Surveys [ndi- 
gent Lawyer Problem 


N order to have sufficient data upon 
| which to base its action with refer 
ence to the employment of indigent at- 
torneys on suitable PWA projects, the 
Board of Managers of the Chicago Bar 
Association has undertaken a survey of 
the financial condition 
of the bar. A questionnaire will be 
mailed to secure this information. The 
particular problem that has proved most 
troublesome in this regard is that of the 
attorney who (through pride or othe 
will not make his indigent 
condition known through the regular 
relief channels. 

The manner in which a similar situa- 
tion has been met in Massachusetts is 
contained in a fully detailed report of 
the Lawyers Committee Cooperating 
with E. R. A., which is bound in the 
back of the January issue of the Massa- 
chusetts Law Quarterly. This commit- 
tee was appointed by the Bar Associa- 


of the members 


reasons ) 


tion of the City of Boston and the 
Massachusetts Bar Association at the 
request of the Administration of the 


Federal Emergency Relief Act to co- 
operate in providing relief for needy 
lawyers. 

The report points out that the com- 
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mittee had the problem of determining 
lawyers eligible for relief and of finding 
legal work for them which would be 
useful and valuable to the community. 
Some three hundred lawyers in the 
state were considered eligible, but in 
some instances those who needed the 
help were practically forced to apply 
through personal contacts. One ap- 
pendix to the report shows typical cases 
of lawyers in deplorable condition. At 
the time of the ( December, 
1935) there were some one hundred and 


report 


seventy-five lawyers employed on proj- 
ects which include assistance in pre- 
paring Massachusetts annotations to 
certain restatements, and doing legal 
work in the various departments of 
municipalities. The worth of the proj- 
ects is evidenced by a letter in the ap- 
pendix from the Law Department of 
the City of Boston, which states that 
largely through the assistance of the 
E. R. A. lawyers the city had received 
$1,000,000 in 1935 by clearing up old 
tax title claims. 


United States Supreme Court Takes Guffey Coal Act 
Cases Under Advisement—Arguments of Counsel At- 
tacking and Defending Code for Coal Industry 


Summarized 


HE Guffey Coal Act Cases (Carter 
ae Carter Coal Company et al; R. C. 
Carter Coal Company et al; R. | 
Tway Coal Co. et al v. Glenn, Collector 
etc.; R. C. Tway Coal Co. et al v. 
Clark; and Helvering, et al v. Carter, 
et al), have been taken under advisement 
by the United States Supreme Court 
after argument on March 11. 

The Guffey Coal Act, which provided 
a Code for the coal industry, regulat- 
ing production, prices and labor condi- 
tions, and requiring a tax to be paid 
by those companies not complying, was 
attacked by Frederick H. Wood and 
William D. Whitney, counsel for the 
petitioner, Carter, in Carter v. Carter 
Coal Company, et al. on the following 
grounds: 

Point I. The so-called “tax” is in 
reality a penalty to enforce compliance 
with the code and the act can not be 
sustained as an exercise of the federal 
taxing power. 

The decision of the Court in United 
States v. Butler (AAA case) declared 
the doctrine that entitled 
“taxes” but in reality designed to en- 
force compliance with a course of con- 


exactions 


duct, cannot be sustained as exercises 
of the taxing power of the United 
States. The words of the Act itself 
reveal clearly the fact that it is in- 
tended primarily to regulate the coal 
industry, and congressional statements 
are to the same effect. Conceding that 
it is not always easy to distinguish 
between a tax and a penalty, when the 
latter character is apparent on the face 
of the statute, the so-called tax loses 
its character and becomes a penalty 
with the characteristics of regulation 
and punishment. 

Point II. The statute considered as 
a whole is invalid. 

The Court will and must consider the 
purpose of the Act in determining its 
constitutionality, and the federal gov- 





ernment can not, under pretext of 
exercising its powers, pass laws for the 
accomplishment of objects not entrusted 
to it. Consequently, the Court must 
examine the purposes, object, and effect 
of the Act in order to determine if the 
powers of the government have been 
exceeded. The argument then con- 
tinues, by showing that the purpose of 
the Act is regulation of the production 
of coal through its labor provisions, 
and through allocation of the production 
of coal among the several states and 
the several mines; the purpose being 
further made plain by the price-fixing 
provisions. This regulation and control 
is not primarily directed at interstate 
commerce in coal, but at the stabiliza- 
tion of the industry by regulation of 
wages and competition and allocation 
of production, to the end that producers 
as a whole may obtain larger returns 
from their product and the miners re- 
ceive higher wages. 

The accomplishment of such objects 
has no relation to the power over inter 
state commerce and there is no general 
power in Congress to stabilize or regu- 
late industry or to allocate production. 
The Schechter Case (NRA) is consid- 
ered to be controlling and indistinguish 
able in the opinion of counsel. The 
purpose of the Act is not to remove 
burdens from interstate commerce, but 
to create restraints upon the free flow 
of such commerce. 

Point III, The labor provisions of 
the Act are invalid since wage and hour 
provisions are not within the commerce 
clause (again the Schechter Case is re- 
garded as decisive of the issue). Wages 
and hours of labor can only have an 
indirect effect on interstate commerce, 
and hence they are beyond the power 
of Congress to regulate. Wages and 
houfs are incidents of production and 
not commerce, and incidents of produc 
tion, even of articles destined for inter- 





state commerce, are not subject t 
federal regulation. 

The regulation of wages and hou 
on the ground that labor troubles ar 


thus avoided and flow of commerce ke pt 


free is fallacious and was rejected ii 
the Schechter Case. Neither can the 
commerce power be exercised in orde1 
to increase purchasing power, raise liy 
ing standards, and similar objects be 
cause this interpretation would turn 


welfare clause whic 


into a general 
would enable federal regulation of a 
industry to be enacted. 

The wage and hours provisions art 
also attacked as invalid because they 
are an unauthorized delegation of legis 
lative power, even granting that sucl 
Che deter 


1 1 


mination of wages and hours to be ob 


power exists in the premises 


served by the whole coal industry 
delegated to a stated percentage of the 
operators and miners agreeing thereon 
This is a clear instance of delegation t 
private persons and there is no standard 
provided by which the power is to be ex 
ercised. The determination of wages and 
hours by collective bargaining is like 
wise invalid, because, if Congress could 
not determine them directly, since they 
do not affect interstate commerce, it 
cannot prescribe a method for thei 
determination. 
Point LV. 


Sin ce the ( ] 
are invalid and the Code was sought ti 





be enacted as a whole, the entire regu 
latory scheme represented by the Cod 
is invalid. The invalidity of all features 
of the regulation attempted is so inter 
twined in all the provisions of the act 
that, in spite of the separability clause 
if it falls in any one respect, the entire 
Act must be declared invalid 

Point V. 
minous coal contemplate and result in 


7 } } r 
The fact that sales of bitu 


interstate movement of such coal does 
not authorize the Congress to fix the 
sale price. The question is as to the 
scope of the commerce clause—can it 
mean an absolute power to fix prices 
of commodities transported across state 
lines? If so, its power is as absolute 
as its power over the importation of 
commodities from abroad. But such a 
construction is inconsistent with pre 
vious Court decisions and with the dual 
nature of the American government 
This power to fix prices would include 
the power to control markets and to 
depress and destroy production, employ- 
ment and population. The 
of this power by the federal govern 


possession 


ment would place the very existence of 
the States at its mercy. The economic 
and social existence and rights of the 
States and the people are as much pro- 
tected by the Tenth Amendment against 
federal encroachment as are the separate 
political existences of the States. The 


] 


historv of the Constitutional Convention 


the commerce 


reveals that the grant in 
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ite commerce,” not lidity of the entire Act in spite of the Congress to regulate (through the com- 
such commercial separability clause; and Point XI. is merce clause) practices on grain 
is to which State concerned with the petitioner's right to exchanges, and analogies are drawn 


Ove incompetent 


equitable relief. 


between the situation in the Olsen case 
and that in the coal industry. There 


) make commerce = GQVERNMENT’S ARGUMENT Se a ne 
ral states. and to ie a is no basis for distinguishing between 
ntention to give !. The Tax. The tax imposed by price terms and other terms of con- 
ment, or to a the Act is constitutional if the regula- tracts in interstate commerce, and the 
Congress thereof tory provisions of the Act are constitu- power of Congress over these has been 

ns scriminate 0nel. established. 

the economic ir In its brief in the cases of Carter v. The regulation of prices in the coal 
y state or gt Carter Coal Company, and Helvering, industry is a purpose for which the 


to promote ma 


> ae 
e oft the nation 


re attacked as 
executing the con 


eIne Vol 


et al. v. Carter, et al., the government 
points out that it is not contending that 
the tax in the Act can be upheld under 
the taxing power but that it is being 
supported as a tax upon something that 
the federal government has the power 
to regulate under the commerce clause, 





commerce power may be constitution- 
ally exercised. The power of Congress 
over commerce extends to the removal 
of burdens and obstructions to the free 
flow of such commerce, but it is not 
limited to that purpose. In any event 
the purpose of the Act is to “remove 


vy. and because because there is adequate authority that obstructions” to commerce in the sense 
ful delegati of if a regulatory provision may be en- in which these terms have been estab- 
forced under a granted power such as lished in the decisions of the Court. 
j code the commerce clause, then the regula- The Act also may properly be said to 
Fifth Amendment. tion may be by means of a tax. “promote” commerce and to remove 
eed under the Fiftl II. The Price Provisions. The pro- certain evils which occur in, or as a 
the right of em- visions of the Act with respect to price result of, transactions in_ interstate 
s to determine the regulations are Constitutional. commerce. The Court has repeatedly 
ll pay for This type of regulation is a valid sustained exercises of federal power 
k: the right of exercise of the power to regulate com- over interstate commerce to accomplish 
ce at which ; merce. The states have no power to objectives the promotion of which was 
used: the right regulate sales in interstate commerce not only not expressly conferred on 
lovers to determine for any purpose, hence the price regula- Congress by the Constitution, but 
1 work d who tory provisions of the Act can not in- which, within the geographical limits 
These rights are vade any of the reserved powers of the of each state, could have been promoted 
d. if it sus- states. The power of Congress to fix by the exercise of the state police power 

struct f funda- prices in interstate commerce of com- (Lottery Cases, Pure Food Case). 
government modities is an incident of the federal Arguing further with respect to the 
ent requires that power to regulate sales in interstate validity of the price regulation provi- 
ler the commerce commerce, which has been established sions, it is asserted that they are lim- 
eal a stantial in the cases upholding the antitrust ited to sales in or directly affecting 
tion of interstate laws, the Grain Futures Act, the Pack- interstate commerce, and that they are 
they all not be ers and Stockyards Act and similar reasonable, involving no infringement 
r confiscatory. statutes. Particular attention is called of the rights guaranteed under the 
e Amendment on to the case of Chicago Board of Trade Fifth Amendment. It was decided in 
v. Olsen (the Grain Futures Act Case) the Nebbia case that the New York 

ed t va when the Court upheld the power of (Continued on page 283) 
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CITE WITH CERTAINTY 


Use The New 


WILLISTON 
CONTRACTS 


PROFESSOR SAMUEL WILLISTON 


Reporter for the Committee on the Restatement of the Law of Contracts 
AND 
PROFESSOR GEORGE J. THOMPSON 


of Cornell, a member of the Committee on the Restatement of the 
Law of Contracts 


Mri) 


it 
A Complete Revision 
Hundreds of new sections added on topics not discussed before. 
Thousands of cases added and thousands removed as the develop- 
ment of the law required. Five years of work by two outstanding 
men on Contract Law. 


° ° 

Full Citations 
United States Supreme Court Reporter, State Reports, Reporter 
System, Annotated Reports System, Law Review Comments, 
American Law Institute’s Restatements. Approximately fifty 
thousand cases cited. 

Forms 
An entire volume keyed to the text chapter by chapter. Forms 
taken from the files of leading law firms and corporations. Forms 
that have been tested and proved authoritative 


THE COURTS QUOTE WILLISTON! 
WHY DON’T YOU? 
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Order Form 





SHAH BeHAMOQO DHese 
SHAH SPHAMOQO DHres 


Baker, Voorhis & Co. 
119 Fulton St., 
New York, N. Y., Dept. R 
Please enter my order for the new edition of Williston on Contracts, 8 vols., 
price $85.00. 


Convenient terms may be arranged. 


Name 
Address 


State 
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“BAKER, VOORHIS & CO. 
J19 FULTON ST.~ ~ NEW YORE 














GRADING OUR STATE SUPREME COURTS 


A TENTATIVE METHOD 


By Joun H. WIGMoRE 
Emeritus of Law S« hool, N orthwestern University 


, on The Tenure of Judicial Office, at the Massachusetts Constitutional Convention of 1853; 


RUI 
at ‘T ask, How shall we get and keep the best judge for the work of the judge? Well, sir, be- 
re that inquiry, I must pause at the outset, and, inverting a little what has been the order of investi- 
] first, Who and what is such a judge?. On this point it is impossible that there should be 
re é p ion among us. “i s 
n lace, he should be profoundly learned in all the learning of the law, and he must know how to 
Vill any one disgrace himself by doubting the necessity of deep and continued studies, 
1 var thorough at nents, to the bench? .. .1n the next place, he must be a man, not merely upright, 
est and well-intentioned,—this of course,—but a man who will not respect persons in judgment. 
H know nothing about the parties, everything about the case. He shall do everything for justice, 
} self; not for his friend; nothing for his patron. ... And, finally, he must possess the per- 
t f f the community, that he bear not the sword in vain. To be honest, to be no respecter of persons, 
not He ist helieved such....I claim that he be a man towards whom the love and trust and 
7 ration of the people should flow; not a man perching for a winter and summer in our court-houses, 
J rever, but e to whose benevolent face and bland and dignificd manners and firm administra 
learning of the law we become accustomed; whom our eyes anxiously, not in vain, explore 
ze t temfs justice; towards whom our attachment and trust grow even with the growth of his 
7 butati i 
G community such a judge, and I care little who makes the rest of the Constitution or what party 
t will be a free government, I know. Let us repose, secure, under the shade of a learned, impar- 
la i magistracy, and we need no more... .” 
VENTURE to offer tentatively, for the considera- The reason for deeming it worth presentation is that 
tiot r profession, the following relative ap- it is based, not on casual or indefinite impressions, but 
prais: the State Supreme Courts as to judicial on a comprehensive and considered method. It is here 
bility. The appraisal is based on a study of their offered in the hope that the method will receive discus- 
inions on points of Evidence law, covering the cight- sion, and will lead ultimately to the development of an 
ear pe 1925-1932. It resulted in grouping them accepted method. 
adly into four classes, as follows: The explanation of the above Table involves natur- 
TABLE I ally the answers to six questions : : 
™ 2 Ciaaniiat Abigale tina nies A. Why have an appraisal at all! St oe 
eget tals Sete Cr pewter t B. In what sources are the elements of judicial 
, A erwoe 1925-893) ability to be looked for? 
‘ROU! C. How widely are these sources to be examined ? 
Arizona Maryland Ohio D. Who is to collect and appraise them? 
Colorado Minnesota Pennsylvania E. What indicia are to form the standard of ap- 
Connecticut Mississippi South Carolina praisal? 
Delaware New Hampshire South Dakota F. Method of Computation of Points. 
Kansas New York Tennessee , , 
Maine North Carolina Wisconsin And so, first, 
Wyoming A. Why have an Appraisal at all? 
Group II 1. Because only by a just and accepted appraisal 
Florida Nebraska Oregon will that high office receive its due esteem from the 
Idaho New Mexico Virginia profession and the public. Such an esteem is essential 
Montana North Dakota West Virginia to complete the attractiveness of the office for men who 
Group IT] ought to accept it willingly. 
See New Jersey Vemmene " In a spine post, esteem counts for more 
pn Rhode Island Washington than power or emolument. What is it that would make 
Saeundimectes | teats no man hold back from being elected President of the 
: , American Bar Association? Or president of the Ameri- 
Group I' can Chemical Society? Or of the American College of 
Alabama Illinois Michigan Surgeons? Or of the American Academy of Arts and 
Arkansas Indiana Missouri Letters? Or of the American Institute of Architects? 
Georgia Kentucky Oklahoma Or of the American Iron and Steel Institute? Or of 
Texas the American Association for the Advancement of 
This attempt, perhaps temerarious, to appraise all Science? It is the fact that an election to those and 
the State Courts. calls of course for some justification. like posts signifies the collective esteem of a nation-wide 
ae ——.—__ body of professional brethren, placing publicly upon 
( a and Nevada are not included, for reasons ° A 
ined The Territories and the District are also im the supreme hallmark of professional talent and 
tted achievement. In England that prestige has long at- 
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tached to the highest judicial posts, and their attrac- 
tiveness to members of the Bar is well known. In the 
State Supreme Courts of our country that prestige does 
not nowadays attach, and their incapacity to attract the 
most eminent members of the Bar is also well known. 

Other reasons, of course, also contribute to that 
unattractiveness. 

But if the day ever comes when the universal 
repute of a Supreme Court signifies for its members the 
highest esteem of the profession, then the office would 
become more attractive to many of those who ought to 
occupy it. And in that day the relative professional 
repute of the respective State Courts will be an impor- 
tant element. 

That is why it is worth while to raise the question. 
Nor is it premature to raise the question now, for the 
whole subject of Judicial Selection is being actively 
discussed by the Bar, and a marked improvement in 
personnel will emerge in the coming genération. 


2. How then can the just standing of Supreme 


Courts be ascertained? What is the relative repute of 
our State Supreme Courts for judicial ability? Which 
of them is the ablest ? 

No basis for such a relative appraisal has yet been 
attempted, in our profession.2,» When a member of the 
Bar is asked for his view, he usually begins by admit- 
ting that his own State Court is of inferior ability, or 
at least that the present Court is not as able as the Court 
of twenty years ago. He may then go on to mention 
some other State Court which he believes to be much 
abler ; usually he names the Court of some older Atlan- 
tic State——Massachusetts or New York. And there it 
usually stops. 

What basis has he had for a comparative judg- 
ment ? He may have compared views with a few lawyers 
from other States, who know as little about his State 
Court as he does about theirs; hence their comparisons 
are futile. He may have argued a case or two in a 
dozen other State Courts. Or he may have argued 
fifty cases involving his own specialty in two or three 
other State Courts. But he has not argued cases, nor 
studied the opinions, in all or most State Courts, nor 
on all or most of the main branches of law. Hence his 
comparative judgment is of little or no value. And in 
any event it is only fis personal judgment. It is not 
a collective judgment, based on the combined views of 
men of varied experiences, temperaments and attain- 
ments, 

3. That is how the matter seems to stand up to 
now. And thus it will stand, until we devise some semi- 
scientific method of comparative appraisal. 

Can such a method be devised? Well, this has be- 
come an age of analysis of all sorts of human perform- 
ance. The social psychologists and the business engi- 
neers have set everybody to measuring and standard- 
izing, in every field of activity.—educational and occu- 
pational, pathological and criminological, industrial and 
commercial. It is merely in harmony with the times to 

2. Except in the paper entitled “Judicial Personnel,” by 
Rodney L. Mott (Professor of political science in the Uni 
versity of Chicago), Spencer D. Albright, and Helen R. Sem 
merling, published in the Annals of the American Academy 
of Political Social Science, May, 1933. That paper is based 
on elaborate data, collected with great labor, and is worthy of 
study. But for reasons too lengthy to set forth here, its basis 
of appraisal does not commend itself to me as the sound one 

The elaborate study by Professor Robert W. Stayton, 
“Functional Indications in Reported Opinions” (Texas L. Rev. 
1935-36, XIV, 1, 164), which is limited to the local Texas 
Courts of Civil Appeal, includes some generalizations as to 
“strength of judgments”; but the standard of grading taken is 
the Supreme Court's affirmance or alteration of the judgment 





begin to ask in our own profession, What could be a 
method for the comparative appraisal of Supreme Court 
abilities ? 

The method here suggested is tentative only. Its 
limitations are admitted. But there has to be a start. 
And this method claims the merit of at least attempting 
to find a rational, comprehensive, and semi-scientific 
basis for professional judgment. 

So, next, 

B. In what sources are the elements of judicial 
ability to be looked for? 

The method here offered is a method based on 
what the psychologists call “performance”. That is, 
How able are the Supreme Courts as judged by what 
they officially do? Their function is to decide cases 
wisely on reasoned principles of law ; and this function 
is performed in their written opinions. Their “per- 
formance” is represented by these opinions. Hence the 
sources to be used are the printed opinions, and those 
only. 

Of course, other elements enter into the recipe for 
the perfect judge. But they are not tangible usually. 
He should be conscientious and incorrupt ; but how can 
we scrutinize his conscience? He should be free from 
bias for particular causes or interests; but how rarely 
would this affect the general grist of his opinions? He 
should have been well educated and _ professionally 
experienced ;° but this quality, or the lack of it, will 
show in his opinions; and if not, then of what conse- 
quence is it? He should possess an even temper ; but 
many able judges have had unstable tempers, and in a 
Supreme Court this quality is not so important. And 
finally, for practical purposes these foregoing qualities 
(that are objectively tangible) could not be ascertained 
without inordinate expense of time and labor, and even 
then not completely for all individuals; while the 
printed opinion is universally and readily accessible. 
And after all, these above qualities could only be impor- 
tant insofar as they affected his judicial ability; and 
this will be shown in his opinions. 

So that the printed opinion, being the one objective 
product of all his qualities, is here taken as the sole 
source of data.* 

And so, next, 

C. How widely are the sources to be examined? 

All scientific inquiries of this sort must of course 
be based on a survey of data broad enough to elimi- 
nate casual aberrations and to reveal average ten- 
dencies. 

Hence, a survey for appraisal of the judicial abili- 
ties of State Supreme Courts should include, in time, 
a substantial period of years; in regions, all the States ; 
and in topics, the principal branches of law. 

Some ten years ago, I began to take notes with 
a view to such an appraisal. Naturally, my notes were 
limited to that branch of the law in which I was trying 
especially to keep up to date and in which I felt most 
at home. viz. Evidence. From 1925 to 1932, inclusive. 

3. This is a main feature in the appraisal used in “Judi- 
ial Personnel,” the article above cited 

4. That the written opinion is the crux of inquiry in ap- 
oraisal of the supreme judiciary’s work is indicated in recent 
studies undertaken by the California Bar: “The most impor- 
tant information sought was that of evaluating written opin- 
ons of the Courts of review to ascertain what portion of them 
hould have been left unwritten. While considerable work has 
heen done in gathering facts, the central purpose of evaluating 
decisions from the opinion-writing standpoint has appeared 
too difficult; there have been also limitations in time and 
money” (Journal of the American Judicature Society, Oct. 


1935, XIX, 72). 
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cards, of the outstanding opinions on 
State.° These notes I assembled, 
wing the total of high points in each State (see par. 


each 


But s appraisal was based merely on ability 
hown in a single branch of the law. The ideal ap- 
lisal (w is also practicable) would be to assem 
e the res f similar surveys made in several other 
incipal b hes,—Criminal Law, Commercial Law, 
cedure, Property, Administrative and Constitutional 
v, with other subdivisions as feasible. 
[he present appraisal is thus based on only one 
ranch of the law, and is merely tentative. It is offered 
ply to illustrate the possibilities of the method. 
Next 
D VI to Collect and . 1 ppraise the Sources? 
Is the ny real value to the appraisals often heard 
pressed by practitioners? With how many Supreme 
Courts a ey familiar In how many branches of 
e law have they argued cases? On what courts but 
it of their own State have they had a fair oppor- 
inity to views? Over how many years has their 
bservat extended ? 
It would seem that the collection and appraisal of 
e sources, if it is to have solid value, can be made 
y by tw classes of persons 
a Practitioners who have argued or briefed 
ses ( theit specialtic s in a large number of States; 
g., lawyers who have specialized in the law of munici- 
il bonds, insurance, trademark, corporations, bank- 
g, titles, and so on. There are many such practi- 
tioners 
(b) Professors of law, or treatise-writers (the two 
ight be identical), or digest makers, whose work has 
required a study of many jurisdictions in one or more 
elds; « Williston on Contracts, Bogert on Trusts, 
Cook 1 Corporations, Beale on Conflict of Laws, 
Bohlen on Torts, and the editors of various cyclo- 
edias and digests 
The combined result of surveys by such special- 
ists would have a solid value. (It is practicable; we 


ng of a task of the future). But nothing less 
regarded as scientific and depend- 


form the basis of Ap- 


ire to be taken as the basis of appraisal ? 

Here, of course, there will be plenty of room for 
But an ultimate agreement is not 
So the 


In estimating the judicial performance, what quali- 


lifference of view 
hopeless ; and some one has to make a start. 


llowing qualities were taken, for the method here 
ffered 

[. IJntelligence, i. e., intelligent grasp of the prin- 
bles of law involved, and careful reasoning in their 
pplication. This of course is the principal quality of 
1erit in a judicial opinion. 


I] Style, i. e., finish of style of exposition — 


lucid but concise ; consecutive in thought, and not casual 
nd disjointed; plain announcement of the principle 
invoked, not a mere enumeration of cases, nor a cata- 


gue of counsel’s points answered, nor a statement of 


icts without definite principles—This quality is not 
easy to define 
IT] herality,—i. e., readiness to take the pro- 
ITESSIVE v when the issues call for it,—not a mere 
By some inadvertence no card for Nevada was pre- 
pared; hence that State is not represented here. 


adherence to outworn shibboleths or technical ortho- 
doxy. 

IV. Learning. This quality, though a mark of a 
great judge, can seldom be appraised by the reader of 
the opinion, for he can rarely know whether the learn- 
ing exhibited in the opinion was merely borrowed from 
one of the briefs. Hence this quality has cut only a 
small figure in the present appraisal. 

V. Expert Wisdom, i. e., intelligent and sympa- 
thetic vision of the background of the whole case, 
that quality which enables the Court to attain the main 
economic or social or moral objectives of the law in the 
case and to perceive the equities of the parties, and not 
to lose sight of those objectives and equities by auto- 
matically applying particular technical rules. This 
means, in a bankruptcy case, the main objective of the 
bankruptcy system; in a corporate reorganization case. 
the financial intricacies and the objectives involved ; in 
public utilities rate case, the economic elements and 
objectives of such regulation; in a negotiable instru- 
ment case, the commercial and banking methods and 
equities in that branch of the law. And this quality 
includes the expert understanding of the occupational 
background of the specific transaction involved; for 
there are judges who are either highly skilled or hope- 
lessly at sea in dealing with the intricacies of banking 
disputes or corporate reorganizations or mining rights 
or irrigation controversies or fraudulent insolvencies 
or patent infringements. So far as a Court contains 
judges of high skill in these specialties, the Court is 
entitled to so much the more special credit for judicial 
ability. Any practitioner can name such judges. 

In Evidence, this quality calls for a perception that 
the ascertainment of the truth, within the limits of jury 
trial and human nature, is the objective. This objec- 
tive is always in the mind of a great judge,— in the past 
Lumpkin of Georgia, for example, Doe of New Hamp- 
shire, Parker of Arkansas. But such judges are rarely 
found. In the present survey, not more than a dozen 
opinions have been given a high mark for this quality. 

Such are the five basic qualities taken as the data 
for this survey. The choice may seem novel. But let 
the reader call to mind the judges whose abilities stand 
out as most highly esteemed by him, and then let him 
ask himself whether the qualities that gained that 
esteem do not fit in somewhere to these five categories. 
It remains only to explain 
F. The Method of Computation of Points. 

1. Appraisal of the Individual O pinion, 
(1) Opinions were appraised in four grades,—1, 2, 
All opinions were started at 2, i. e., as of aver- 
(And it is well to say here that the usual 
American judicial opinion is _ solidly — sometimes 
stolidly—good ; better, it may be said, than the usual 
written product in the standard writings of other pro- 
fessions ). 

An opinion noticeable as superior was marked 3; a 
remarkably excellent one as 4; a lamentably poor one 
as 1 (there were very few of these). 

(2) If an opinion graded high in more than one 
of the basic five qualities, it was separately credited with 
each quality. 

(3) The judge’s name was recorded; so that the 
original tally shows the number of points for each judge 
by name. 

' (4) To appraise the excellence of a particular 
Court (when the tally for the eight years was com- 
pleted), all the points 3 and 4 were added. The points 
1 were deducted (but their total was negligible). Thus, 


oe 
age ability. 
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the score of a certain court would read (using letters 
to make the individual judges anonymous) : 


Judge Qualities 
I [I III IV V_ Total 

P $ 3 } } 

Q ' 3 

m . 3 

S : { 

é $ 

[ 3 $ 
Total 4s points.. 12 } s 24 
Total 3s points v4 9 } 9 21 
Grand Total.... 45 


2. Computation of the Ratio of Excellence. 

1) The foregoing total (e. g., 45) thus repre- 
sented the total points of special excellence emerging 
from all the Evidence opinions of a particular Court 
in that period. 

(2) The ratio between that figure and the total 
average points attainable by all Evidence opinions 
would thus be the coefficient of special excellence for 
this Court. Now as the other Evidence opinions were 
all graded at 2, and as in each opinion there were five 
qualities, the average points for each such opinion were 
10; and the total average points would be 10 times the 
total Evidence opinions. For example, if in that Court 
256 Evidence opinions had been rendered, the total 
average points would be 2560. 

(3) Thus the ratio of special excellence for that 
Court would be the ratio of total points of special excel- 
lence to total average points: in the above instance this 
would be the ratio of 45 to 2560, or 1 to 57. In other 
words, for every 57 Evidence opinions, there was 1 
point of special excellence. And so on for the other 
Courts. 


3. Preliminary Grading by Ratio of Points of 
Excellence. 

So, after making the foregoing calculations,* we 
arrive at a ratio of points of excellence for each State 
Court, as shown here in Table 2: 

TABI E 2. THE STATE SUPREME COURTS: RATIOS 
OF POINTS OF EXCELLENCE (BY STATES 
ALPHABETICALLY) 


Total Scoreof Score of Ratio of 
i Evidence Average Excelling Col. 3 
State Opinions Points Points to Col. 2 
Alabama 258 2580 38 1 to 67.89 
Arizona . 24 240 31 1to 7.7 
Arkansas 134 1340 16 1 to 83.7 
California a : 
Colorado 56 560 55 1 to 10.2 
Connecticut 7 970 108 1 to 8.98 
Delaware 22 220 46 1to 4.8 
Florida 86 860 36 1 to 23.88 
Georgia 137 1370 22 1 to 62.2 
Idaho 38 380 17 1 to 22.35 
Illinois 331 3310 20 1 to 165.5 
Indiana 117 1170 12 1 to 97.5 
lowa 251 2510 70 1 to 35.85 
Kansas . 106 1060 72 1 to 14.7 
Kentucky 330 3300 46 1 to 71.7 
Louisiana 139 1390 38 1 to 36.57 
Maine ; 56 560 45 1 to 12.5 
Maryland 66 660 81 1to 8.14 
Massachusetts 259 2590 74 1 to 35 
Michigan . 168 1680 18 1 to 93.3 
Minnesota 154 1540 90 1 to 17.1 
Mississippi 100 1000 96 1 to 10.4 
Missouri . 286 2860 42 1 to 68 
Montana 60 600 22 1 to 27.3 
Nebraska 98 980 41 1 to 23.9 
Nevada 





6. Acknowledgment is made of the valuable assistance of 
Mr. David M. Jacobson, senior law student, in the computa 
tions of these various Tables. 





New Hampshire .. 78 780 104 1to 7.51 
New Jersey . 134 1340 35 1 to 38.5 
New Mexico 61 610 25 1 to 24.4 
New York .. . 86 860 111 lto 7.7 
North Carolina 152 1520 104 1 to 14.6 
North Dakota .. 83 830 32 to 25.9 
Ohio .. 47 470 38 1 to 12.4 
Oklahoma . 389 3890 70 1 to 55.57 
Oregon .. - 135 1350 a3 1 to 25.5 
Pennsylvania 97 970 67 1 to 14.5 
Rhode Island 34 340 0 1 to 34 
South Carolina . 82 820 70 1 to 11.7 
South Dakota 62 620 $1 1 to 15.1 
Tennessee 50 500 27 1 to 18.5 
Texas . 482 4820 66 1 to 73 
Utah . 54 540 12 1 to 45 
Vermont 106 1060 32 1 to 33.1 
Virginia 135 1350 19 1 to 27.55 
Washington 171 1710 $5 1 to 38 
West Virginia 114 1140 42 1 to 27.1 
Wisconsin 122 1220 118 1 to 10.3 
W yoming , 34 340 38 1to 8.95 


4. Final Grading by Groups. 

But to grade by exact numerical ratios would not 
be fair. Differences of ratio, to the extent of several 
integers, are caused by local differences of circumstance 
in the several States that vary the opportunities for 
excellence of opinions. For example, the grist of Evi 
dence points that are eliminated in the intermediate 
appellate courts differs widely in Alabama, California, 
Indiana, New York, Texas, and elsewhere; so that the 
opportunities for scoring excellence in the supreme 
Courts vary somewhat.’ Again, the Courts of Criminal 
Appeal in Oklahoma and in Texas have to deal with 
a monotonous grist of appeals invoking repeatedly the 
same standard rules; so the motive for preparing 
expository opinions of outstanding value is largely lack- 
ing. Again, the smaller States (e. g., Rhode Island, 
Nevada) have less chance to exhibit their wisdom on 
certain topics. Still again, the Bar in some States 
seems able to raise interesting points of Evidence law 
which give to the Court special opportunities for notable 
opinions. Again, some Courts (Illinois, lowa, Michi- 
gan) are so overburdened with work, and yet so pressed 
by the demand for dispatch, that they have little oppor- 
tunity to compose opinions reaching beyond the decision 
of the immediate case. Again, many opinions contain 
more than one ruling on Evidence points, so that a ratio 
based on the assumption of only one Evidence ruling 
in an opinion is not exact. And finally—most impor- 
tant—a large number of Evidence rulings in all Courts 
concern points of little interest, requiring only perfunc 
tory treatment, and offer no opportunity for exhibiting 
style or wisdom in expounding principles ; thus the ratio 
of such opportunities must vary considerably in differ 
ent courts and at different periods. 

So that the exact numerical ratios cannot be sig- 
nificant of an exact order of excellence in Evidence 
opinions. 

Nevertheless, the ratios do have a valid signifi- 
cance if they are assembled in large groups; for the 
range of the ratios is wide, and the difference between 
the lowest and the highest must have a real implication. 

Hence, disregarding differences of a few points, it 
seems fair to group the Courts into four classes, draw- 
ing the lines at those places where a substantial gap is 
found in passing from one ratio to another ; thus 

Group I: Ratios between 1-1 and 1-20 

Group IT: Ratios between 1-21 and 1-30 

Group IIT: Ratios between 1-31 and 1-50 

Group IV: Ratios above 1-50. 





7. For this reason, California had to be omitted from the 
reckoning: the District Courts of Appeal seem to eliminate 
almost all questions of evidence law. 
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NCLUDING COMMENTS 


1. One result of this survey (so far as it may 
e sig ce beyond the law of Evidence) is the 
ssipati the usual popular and traditional impres- 


names of courts having highest repute. 





som ld Eastern States remain in Group I,— 

tabl ler States not usually mentioned for 

some other of the older Eastern 

State Groups Some Southern and 

Southwe id rthwestern States earn a credit 
h | dinarily been accorded to them. 

2 grades re present the work of each Court 

s a whole bench, not of individual judges. This is as 

should | 1 court must be appraised by its collective 

fort ( 

But it few instances a single judge, by his talent 

rapa ir subject, has substantially changed the 

up ot urt. In New York, for example, more 


in half the points of excellence were scored by a 
- on that bench) ; the same 
Ohio Without those 
States would not have gone into the 


, , 
e ju now no longet 


s true for Massachusetts and 

idges. those twi 
they are four 

However, for the other courts in Group I, the score 

1] excellence of 


is ear the combined ™ ints of 
several judges from three to five in each court. 
3 The number of judges habitually writing mas- 


various Supreme Courts, in the 
period studied, was refreshingly large, and should renew 
the Bench. There are of 


d increase ur respect for 
urse many able judges to whom no opportunity fell 
writing opinions on the branch of the law here sur- 
ved. But honor to whom honor is due: and it seems 
propriate to note here the names of those who had 
uent opportunities to make valuable con- 
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tributions in their opinions; in Kansas, Burch; in 
Maryland, Parke; in Louisiana, O’Niell; in Massachu 
setts, Rugg; in Minnesota, Stone and Wilson; in 
Mississippi, Smith; in Nebraska, Rose; in New Hamp- 
shire, Branch, Peaslee, and Snow; in New York, Car- 
in North Carolina, Brogden and Stacy ; in Ohio, 
Marshall ; in Oregon, Rossman; in Pennsylvania, Kep 
hart; in South Carolina, Cothran; in South Dakota, 
Campbell; in Texas, Nickels; in Virginia, Prentis; in 
Wisconsin, Rosenberry; in Wyoming, Blume. 

4. One marked impression must be recorded: 
The judges change frequently. And the noticeable fea- 
ture of the opinions, even the generally sound ones, is 
their constant reconsideration of the same old settled 
rules as if they were new. New to the judges they 
certainly were. Each judge, coming upon such a rule, 
conscientiously studies the books, compares the briefs, 
and then writes a column or a page or more re-stating 
some rule that had long been settled in his State. 

But the ignorance or the effrontery of counsel in 
raising the point should have been left unnoticed. And 
the printed volumes should not have been encumbered 
with repetition of settled rules. 

It is depressing to reflect that a large reason for 
the incubus of printed volumes, under which the Bar 
now suffers, is the constant change of judges, requir- 
ing the re-education of new ones at the expense of the 
State, and ending in an intolerable mass of material that 
is expected to be mastered by the Bar in its daily work. 

5. One final remark. The Court of Massachu- 
setts, measured by these objective data, falls into Group 
III. How can this be? We know, or rather, all other 
impressions and deductions combine to tell us, that it is 
a most able and justly honored Court. Its opinions 
(except those of a single judge), measured by the pres- 
ent method, do not seem to place it where it belongs. 
What obiective element is lacking, in the present 
method, which if reckoned would have placed more cor- 
rectly that eminent Court ? 


dozo; 
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By Haro.p P. SELIGSON* 


HE more adequate training of lawyers is uni- 
versally recognized as one of the most impor- 

blems facing our profession. Although 
le progress has been made in raising the 
school education, comparatively 
to fill the gap between the train- 
theory and analysis given by the law 
the need of the practising attorney for 


law 


been done 





vast of practical knowledge not included in 

he law school curriculum and which is generally ac- 
uired only after years of experience. 

Physicians obtain their practical training by 


hospitals Lawyers, 
admitted to practice 
working experience. 


internship in 
however iré frequently 


1 | o 
have had any 





*The writer is the organizer and director of the Prac- 
sing La irses referred to in this article and is a mem 
er t Committee on Legal Education of the Associa- 

n Bar of the City of New York and a practising 


The serving of a clerkship is usually not compul- 
sory ; moreover, the clerkship period is often spent 
only in answering calendars and serving and filing 
papers. At its best, training during clerkship is un- 
systematic and casual. 

In New York City an attempt was begun in 
1933 to work out a carefully planned and well- 
rounded course of instruction for law school gradu- 
ates in the practical work of a lawyer. The initial 
session of these Practising Law Courses consisted 
of sixteen lectures given by four lawyers, and was 
attended by fifteen recent graduates. Nine differ- 
ent courses comprising 188 hours of evening in- 
struction given by forty experienced attorneys are 
now offered. 

Most of those taking the courses have been in 
practice two or three years, but there are some who 
have been at the Bar for many years. Only a 
very few take the courses during the first year after 
graduation from law school. One deduces that it 
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actions, assignment of accounts receivable, pledges 
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course also includes a lecture by a certified public 
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courses 


these 


tunity to supplement his experience, broaden his 
background, obtain an insight into specialized 
fields, and to gain a new point of view on many 
problems. Each of these advanced courses consists 
of eight lectures of two hours each given once a 
week by specialists They deal with Real Estate, 
\\ ills and Decedents’ | States Negligence, Income 
Tax, Trials, Bankruptcy, Corporate Practice, and 
\ccountancy for Lawvers 

The average attendance at each of these spe 
cialized courses is about 25. During the past year 
(two semesters) over 450 you lawyers attended 
one or more of the courses 

\ description of the specialized course on the 
drawing of wills and the Iministration of de 
cedents’ estates may illustrate the advanced work 
In this course three evenings are devoted to the 
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Trends Toward Broader Participation in Bar Associ- 
Spirit and Purpose of a Better Organization of the Bar—Immediate 

f the Legal Profession in the Public Interest—The Bulwarks of 


Liberty 


By Hon. 


WILLIAM L. 


RANSOM 


President of the American Bar Association 


ld 


Ord 


\ ork 


N t Cent! il Ne 4 
’ +1 } 
i1)< ’ Ippv recc 
| l 
: ] alw ' ] id the 


renews many 
This whole 
home 


lections 
atmosphere of 
many men who were my 


t] 1c 7 ‘ are 
hool whom | 


llege, men with 
f law and in public affairs. 
iw School; here at Roches 
itted to the Bar; here in the Federations 
Western and Central New 
ware that something could and 
a better organization of 
iffcult to estimate my debt to 
\ll my life I have sat at the feet 
lawyers, and leaders of pub 
and I would find it hard to tell how 
Hiscock and George Bond, and 
helped in many hard places. 
talked with lawyers in many 








| have been impressed with 
whose ancestors came from 


Cones 
- the ae 
the Northeast and went by wagon or on 
what is now Central New York, on 
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of 1936, a caravan of Amer- 


nd hills, 
summer! 
amilies, coming by motor, train 
trace the journey eastward across New 
York State, to New England and Boston, for the annual 
f the American Bar Association. I hope 
this historic gathering. 
\merican people are think- 
lawyers, and is also a time 
is thinking and talking about 
and its own membership. 


when the 
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vernment, and especially their 
| that the legal profession comes con 

Che lawyers of each State 
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iding the formation of an in- 
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analysis and in a deliberate way determines the funda- 
mental law of the Jand. 

As always transpires when the people discuss their 
government, there is today a considerable public dis- 
cussion of the views and attitudes of some lawyers. 
Today it is felt, by some people, that some conspicuous 
lawyers are too conservative and too deeply attached 
to things as they are. Likewise, by other people, it is 
felt that some lawyers in high places are altogether too 
radical and too ready to change fundamentals of the 
American form of government. I shall not attempt here 
to reconcile or decide between these conflicting views. 
I refer to them as instancing the present public interest 
in the legal profession ; and I remind you that, after all, 
\merican lawyers are pretty much a fair cross-section 
of American life and public opinion. Some lawyers 
are eager to re-make America; other lawyers would 
give their lives to sustain and maintain it. Like other 
folks, American lawyers think and speak and act and 
vote as they individually see fit, and cannot be “close- 
herded” or controlled by clients, political parties, or 
Bar Associations. Particularly it is to be noted that 
Bar Associations are not political parties, do not belong 
to political parties, and do not undertake to perform 
partisan or political functions. Their contribution to 
the enlightened discussion of great issues is weakened, 
Sar organization loses sight of 


whenever any unit of 
function of the legal 


the true and independent 
profession. 
The Legal Profession Today 

The rise and extension of regulatory and tax laws 
and rules, reaching into every phase of human affairs, 
have made the lawyer a necessary part of present-day 
life. There was a time when a business man went to a 
lawyer if he was sued or wished to bring suit. The 
lawyer was concerned chiefly with litigation, and was 
the fighting ally of his client. Today the lawyer's con- 
tinuous advice and counsel have become indispensable 
aids to the conduct of business, small and large, and 
the administration of government; and, in the country 
as a whole, the typical lawyer has become an integral 
part of the life and work and public opinion of his com- 
munity, taking an active part in its good causes, and en- 
joying and deserving the confidence of those with whom 
he lives and works. 

During the past seven months, I have been seeing a 
good deal of American lawyers, in virtually all parts of 
the country. I have been with them as they have turned 
aside momentarily from their routines of work and came 
together to see what they can do, through friendly asso- 
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ciation and cooperation, to advance the interests of the 
public and the profession. It has been a very interesting 
and encouraging thing, to see at first-hand what is tak 
ing place in the Bar organizations of many States and 
cities. A great many things are transpiring which 
cannot be seen from even the tallest towers of office 
buildings in any city. 


The Upswing of Interest in Bar Association Work 


I count myself fortunate in the year during which | 
am privileged to be the President of the American Bat 
Association. 

For at least two or three years, in the country as a 
whole, there has been a decided upswing in the interest 
and spirit with which real lawyers are taking hold of 
Bar Association work, and a very pronounced broaden 
ing of the extent of such participation. That upward 
trend has been very marked in many State and local 
Bar organizations. American lawyers have begun to 
think and act in terms of their profession and its pub 
lic obligations; they are coming to do the same kind 
of straight thinking and hard work for their profession, 
which they have always done for their clients. 


Many Lawyers Thought the American Bar Asso- 
ciation Was Aloof and Not for Them 

This broadening of interest and participation was 
due—even overdue—for manifestation in the American 
Bar Association. In fact, it had already begun to ap 
pear very definitely in American Bar Association work, 
before this year. But there have been some unfortunate 
and unfounded but rather widespread impressions which 
have held it back. In the first place, there has been a 
feeling that, no matter how useful and worthy it may 
be as an organization, the American Bar Association 
is something remote, aloof, “high hat,” and not for the 
average practising lawyer. In the second place, there 
has been an impression that the organization and pro 
cedure of the American Bar Association do not entitle 
it to speak and act for the whole legal profession, be 
cause its policies are not determined by a majority of 
the legal profession or by the selected representatives of 
a majority. In the third place, there has been a feeling 
that the Association does not “get down to brass tacks”’ 
in tackling the problems which beset the average lawyer 
and distress mankind. It is felt by many that the or 
ganized Bar manifests mainly a negative or obstructive 
attitude, when great National needs press for remedy 

Despite the utmost of goodwill for the idea of a rep 
resentative and effective National organization of the 
Bar, the average lawyer has often felt that the American 
Bar Association is too far away from him, is not really 
interested in him or his participation or his problems, 
and has no procedure for finding out and taking into 
account his views and wishes 


Taking the American Bar Association Home 
to the Lawyers 


This situation suggested, to me and to others, a 
simple formula for the year’s work, for all officers and 
Councils and Committees of the Association. It seemed 
clear that the thing to do was to take the American Bar 
Association out to the rank and file of lawyers, on their 
home grounds—to tell them what it is doing and discuss 
with them what it ought to do—to face frankly its 
faults of organization and lack of democratic procedure, 
and to propose the necessary changes; but above all to 
let them see that the American Bar Association really 
belongs to them, should and will soon be controlled by 
the lawyers at home in the States, and is really a very 


friendly and cooperative organization of real lawyers 
and is doing a vast amount of constructive work for 
the whole profession and for the public welfare, every 
day in the year.’ 

~The first of the stated grounds for staying out of the 
\merican Bar Association would be remedied and re 
moved by a better understanding of what the Associa 
tion is and does. The second ground of criticism, on 
the part of lawyers and the public, can and will be re 
moved, through the adoption of a truly representative 
form of government of the Association, under which 


1 


every member will have a voice and vote, whether he 


attends the conventions or not. The third and basi 
ground of criticism can be dealt with and remedied only 
by the actual results of the public service undertaken by 
the organized Bar, under the leadership of the truly rep 
resentative National organization soon to come into 
being. 

| am happy to say that we have made considerable 
headway this year in “breaking the ice’ and giving to 


the average lawyer a right to feel that the Bar Associa 
tions, including the American Bar Association, belong 
to him and to no one else, and that he l 


dial welcome and a great deal of opportunity awaiting 
him, as he moves in and takes his place in the ranks of 
the organized Bar. As fast and as far as this impression 





of aloofness and remote control is removed, as to the 
American Bar Association, lawyers are ready to join it 

lhe one thing by and for which I hope this year in 
the Association will be remembered, is that we have 
taken the Association and its work out to the rank and 
file of the profession, so that the average lawyer knows 
and understands the Association better than he did be 
fore, and sees that the Association can and should mean 
very much to him in broadening his acquaintance, help 
ing him in his professional work, improving the stand 
ing and good repute of the profession, and giving him 
an opportunity to be of service to his country and his 
time. I am confident also that in Boston in August, the 
next annual convention of the Association will adopt 
the necessary changes in structure of organization, to 
put and keep the control and policies of the Association 
in the hands of the lawyers and the Bar Associations 
in the States. 


le 
} 
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Trends Toward Broader Participation in 
Bar Association Work 

Looking at the picture as a whole, as I have seen it 
in the field, and realizing that the broad generalization 
is not yet true in all States and localities, I think it can 
fairly be reported to you that substantial accessions of 
strength and interest are coming into Bar Association 
work and are tending strongly toward a more represen 
tative organization of the Bar: 

1. The younger lawyers are coming in as never 

before. 

The Junior Bar is attracting the lawyers under 35 
years of age, many of them practically from the time of 
their admission to the Bar. We no longer let the young 
lawyer drift away and stay out during the hard years 
when he really needs the friendly association of other 
lawyers. Even in the law schools nowadays, the student 
is catching something of the spirit and purposes of Bar 
Association work. In many of the law schools, there 
are student Bar Associations. The coming in of the 
younger men means great gains in enthusiasm, ideals 
and energies, as well as in numbers. The younger 

1. See “The Constructive Work of the American Bar 
Association”: AmeErIcAN Bar AssociATION JouRNAL, Nov 
1935 
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| and should come to our Boston convention 
rrecedented numbers 


) a —' 
j awyers Who 





represent municipalities and 
hoards and bodies are coming in. 
iations should not be made up solely of 
represent private clients. A great deal 
he rk of the profession is now done by lawyers 

fice [he lawyers who represent the “pub- 
side”’ are equally a part of the profession, and should 


pa 
r Associations Through its new Section 
} ] 

l 


¢ iwvers who 


Municipal Law and other Sections, the lawyers for 
inicipalities and other public boards and bodies are 
tering extensively into the work of the American 
\ss n. They should and do come in, not as 

5 is a segregated group of office-holders, 

but as members of a great profession, to realize the 
nity e science and practice of the law, and to con- 
ibute part to the solution of the problems be- 
3 rank and file of practicing lawyers are com- 


and taking charge of the Bar Associations. 


> 


t everywhere I can see a considerable change 
this regard, during the past five or ten years, and 


artict duriny the last two or three years. Lawyers 
re thinking about things besides their cases, briefs, 
guments and clients. A lawyer is no longer thought 
be a bit queer, if he does his part in Bar Association 
rk Leader ship of the Bar Associations is no longer 
e-empted by men whose years have lessened their 
ntens professional work, or by men who regard 
Bar Association offices as honorary and decorative. 
[he most active and realistic of practising lawyers 
ire coming to feel a sense of pride and pleasure in de- 
‘ting some margin of their time to tasks that are, 


broader than the day’s work, that carry them outside 
he rut and routine, and enable the giving of practical 


issista to good causes, in the interests of the pub- 
is well as the legal profession. 
+. An effort is being put forth to make the Bar 


ciations of greater actual assistance to the 
erage lawyer in his profession. 

y mind, this is the most significant develop- 
hand, although still in a formative 
Probably we can say no 


ment which is at 
imental 


nd expel Stage. 


more, at this time, than that the organized Bar is feel- 
ing its way on this subject, perhaps fumbling its way, 
but is determined to find out what would be useful and 


wracticable and then to do it. Beyond a doubt, a Bar 
rganization truly representative of the rank and file of 
will soon find the way of being of prac- 
rvice to the average lawyer. 


e profession 


[ am glad to refer to this subject here, because one 

f the most promising beginnings that has been made in 
s field was that of the Onondaga County Bar As- 
lation, through its informative service letter. This 
1s attracted a good deal of attention, and copies of 


it have been in demand. Recently the New York State 
Bar Association has gone forward in the field, on a 
Sooner or later 


is of 


roade aS legislative reporting. 
the B \ssociations are bound to furnish to their 
nembers a great deal more of practical assistance than 


onthly magazine or bulletin can do. 
Nor can the organized Bar stop there. Distressing 
problems beset many members of the pro- 

ion, men of vears of standing as well as newcomers 
In a friendly and human way, the Bar 
ns must explore and utilize the possibilities 
ug] operative action to relieve conditions that 


| 
Tanks 





are unjust to worthy members and menacing 
status of the profession. 
Trends in Bar Organization 

Looking again at the over-all picture, there clearly 
appears to be a strong trend towards larger and more 
representative membership, or even inclusive member- 
ship, in Bar organizations, and towards a much bet- 
ter coordination and closer cooperation, in Bar organi- 
zations and their work. I mention some of the mani- 
festations : 

1. There is a trend in some States toward federat 
ing county and local Bar Associations, to build stronger 
local and regional units. 

2. Very definitely there is a trend, in many States, 
towards federating and tie-ing in the local Bar Asso- 
tions into the State Bar organization, so as to have a 
coordinated and effective Bar organization within the 
State as a unit. This is of great practical consequence. 
In some States, it is projected that the local Associa- 
tions serve as units or branches of the State organiza- 
tion; in other States, joint dues are projected, so that 
a man belongs to both his State and local Bar Associa- 
tion, and not to either separately. The entire mem- 
bership of a local Bar Association is thereby taken into 
the State Association. Some wish to extend this idea 
to joint dues with the American Bar Association; and 
that is made possible, under the pending plan for the 
\merican Bar Association. 

3. The integrated or inclusive type of Bar organi- 
sation is now in effect in 17 States, with 38,000 lawyers. 
Agitation for an integrated Bar is actively under way, 
in at least a dozen other States. Integration is accom- 
plished in either of two ways, viz.: by an enabling or 
permissive Act passed by the Legislature, or under the 
authority of a rule of the State Courts, under their in- 
herent judicial powers. In many of the States in 
which an integrated Bar has been inaugurated, the 
results thus far have been gratifying. In some States, 
agitation for an integrated Bar is in abeyance, because 
of a fear that this type of Bar organization may be sub- 
verted to political intimidation and control, as has 
taken place in one State. At all hazards, I think, the 
organized legal profession must be kept independent 
and self-governing. Voluntary Associations should 
greatly increase their membership, to make it truly 
representative. So far as the American Bar Associa- 
tion is concerned, it will remain voluntary in type and 
selective in membership. The State is the unit of the 
organization of the legal profession, and there can be 
no National integration or incorporation of the Bar. 

4. The climax and cap-stone of all this intensive 
effort for an improved and more representative or- 
ranization of the Bar is the project of the American 

Sar Association to federate the State Bar organizations 

and the larger local Bar Associations into a National 
House of Delegates of the legal profession. This will 
be voted on in Boston on August 24th; and every for- 
ward-looking lawyer should be on hand, to help en- 
sure the adoption of this great forward step, for the 
legal profession and the public. 


The Spirit and Purposes of a Better Organization 
of the Bar 


It may have seemed to some of you that I have 
thus far placed too great emphasis upon changes in 
form and structure of organization without revealing 
much of the spirit and purposes of the improved or- 
ganization. That would be far from a fair or true pic- 
ture. The most significant and encouraging fact of all 
is the aroused spirit, the firmer purpose, the awakened 
ideals, which actuate the Bar today in increasing meas- 
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ure. There is a determination to accomplish practical 
results along many lines, in the interests of the pro- 
fession and the public. 

This is a time when the American people are look- 
ing at their system of government, to see what insti- 
tutions stand the test. They desire that their institu- 
tions shall accomplish results for distressed mankind, 
in the respects that are within the province of the law. 


Immediate Objectives of the Legal Profession 
in the Public Interest 


What is the organized legal profession in Ameri 
ca trying to accomplish, in the interests of the public 
Time permits mention of only a few of the major objec 
tives: 

1. The profession owes to the public the duty of 
seeing to it, in cooperation with the Courts, that those 
who come into the ranks of lawyers are adequately 
equipped, by education, training, background, and high 
ethical standards, to take up and carry forward in a 
competent and honorable way the complex and re- 
sponsible tasks now entrusted to lawyers. The sup- 
posed right of every American boy or girl to become a 
lawyer must be limited and qualified by the public right 
and need for competent and honorable legal service. 
The unprepared and the unfit must be kept out of an 
honorable profession. Personally, | do not believe we 
have reached the ultimate as to the selection of can- 
didates for admission to the Bar. Conceivably, we 
shall not always let young men spend six or seven years 
in pre-legal and legal training, only to exclude them 
from admission at the end of the period. 

2. The unscrupulous and the unfit must be driven 
out of the profession. I believe that the organized Bar 
is going into action to fulfill its responsibilities and 
duties to the public in this regard. Around the fringes 
of this profession, as of every other profession and 
business, are a relatively few lawyers who lack the 
ethical standards and the traditions of honorable and 
competent work for clients. Whenever a client is be- 
trayed or poorly served by one of these unworthy 
members of the profession, the whole legal profession, 
and our Courts as well, are severely blamed, public 
confidence is undermined, and those who would destroy 
the integrity and independence of the profession in 
America rush into the press and magazines with whole- 
sale indictments based on solitary instances. Business 
men know that these few offenders are not typical of 
the whole profession; but we have only ourselves to 
blame if we do not insist upon having both the power 
and the responsibility to make professional discipline 
effective and drive out from our ranks those who have 
proved themselves unworthy and who tend to bring the 
whole profession into disrepute. Action against named 
offenders will speak more effectively than strong lan- 
guage, on this subject; and the legal profession should 
and will be judged by what it does, in this respect, and 
by the whole of its constructive work, rather than by the 
offenses of an unworthy few. 

3. Closely related to the two subjects I have 
mentioned, is the curtailment of the doing of legal work, 
by persons and corporations which have not the train- 
ing, the ethical background, or the traditions, for the 
competent and honorable performance of professional 
tasks. I refer to the unauthorized and illegal doing of 
law work by persons and corporations not lawyers. 
Oftentimes the will or contract drawn by laymen makes 
abundant and profitable work later for lawyers, but the 
public is entitled to protection and to have its law work 
done by trained and responsible lawyers. In most of 
the states, the Courts, the public law officers, and the 
Bar Associations, are cooperating effectively to pre- 


vent unauthorized and illegal practice of the law by 
laymen and lay agencies, 

4. In the public interest, the lawyers have a pri- 
mary responsibility of cooperating with all other or- 
ganizations and good citizens, in behalf of the improve- 
ment of Court procedure and the administration of 
justice, both civil and criminal, and particularly the 
better enforcement of laws against organized crime. 
Violations of law, crimes of cupidity and passion, will 
always take place, and cannot be curbed or prevented 
by passing laws or even by enforcing their penalties 
and punishments. But organized crime, crime as a 
business or means of livelihood, and must be 
destroyed in America. The organized Bar must point 
the way and lead the fight, and I believe it is beginning 
to do this. The American Bar Association cooperated 
heartily in the Crime Conference convened by the dis 
tinguished Attorney-General of the United States, and 
the National government is today effectively organized 
and at work, in this field. We have also given active 
aid to State governments which have tackled the prob- 
lems of organized crime. 

5. Personally, I count it the foremost 
duties of American lawyers to do all in their power to 
improve State and local self-government in the United 
States and to restore the vitality and independence of 
local government. The American people are entitled 
to be well governed, and they are entitled to have gov- 
ernment kept close to the people and close to the local 
needs and wishes. That cannot be accomplished through 
reliance on any remote and bureaucratic centralization 
of power, yet the breaking-down and atrophy of local 
self-government means remote and centralized control. 
Local self-government in the United States is in seri- 
ous danger today. Its independence is being destroyed. 
As the President of the United States has recently 
pointed out, the lawyers owe a high duty to take part 
in the improvement of municipal and local self-govern- 
ment. The American Bar Association, through its new 
Section of Municipal Law, will do what it can to help. 

6. Perhaps above all, American lawyers should 
be and are the fair interpreters and staunch defenders 
of the essentials of the American form of government 
and of liberty and justice under law. I am not speaking 
now of forms or matters which pa- 


can 


one of 


of details or 
triotic citizens may and do disagree, but of the vital 
spirit of freedom and individual opportunity in Ameri- 
ca. This is a subject which some may regard as con- 
troversial, and I claim no right to speak for anyone but 
myself, although the subject embraces some matters 
upon which the American Bar Association has acted. 

What are the bulwarks of the American system of 
ordered liberty under law? What institutions 
guard and protect our people against arbitrary author- 
ity, against mass tyranny in every form, and against au- 
tocratic and bureaucratic powers which in other coun- 
tries have taken away the most sacred of human rights 

freedom of speech, freedom from unreasonable 
searches and seizures and from arrest except in accord- 
ance with due process of law, freedom of worship ac- 
cording to one’s own conscience, freedom from dis- 
crimination on account of race or religion, individual 
opportunity, the right of individual property, and the 
right of the individual to live and shape his life accord- 
ing to his own standards so long as he does not injure 
or impair the equal rights of others? 
The Bulwarks of Liberty 

I mention three of these outstanding bulwarks of 
liberty under law, which I believe that all Americans 
should preserve and defend as they do their lives: 

First: I place the freedom, integrity and independ- 
ence of the press, as a great means of public informa- 


upon 


sate- 
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on and discussion. As long as American newspapers 
nd magazines are free, independent and courageous, 
eyol litical intimidation, subsidy or control, the 


liberties of American citizens are not likely 
iken away by organized minorities or majorities, 
government. Here we are dealing with 
ne of the most ancient and highly prized attributes of 
a free and independent press, that 
t subservience to government, business or poli- 
s—rights of public information and free discussion 
wrested from kings and autocrats long ago, 
are always among the first to be impaired by dic- 

foes of free government anywhere in the 


even Dy 


ree government 


1 of the press has lately been vindicated in 
outstanding judicial opinions of all time, 
in the unanimous opinion of the Supreme Court of the 

nited States, in the case involving the Louisiana news- 
paper tax dictated by the late Senator Huey Long. 


lhe words of that opinion resound as though the Lib- 


erty Bell had rung again. You may attach all the 
importance you please to any of the decisions involv- 
ing the validity of “alphabet agencies” of government ; 
but to me the outstanding service of the American 
judicial system, in recent years, to the American ideals 


liberty and free discussion, is the decision in the 
newspaper tax case. 

lawyer, and indeed every American citi- 
zen, should read and heed this majestic utterance, in 
when it is proposed by some to abridge 


lLouisiat 


Every 


icse ( 
ind take away the powers of the Courts to enjoin and 
prevet violation of the priceless guarantees of the 


Constitution and the Bill of Rights. Listen to the 
us opinion of the Nation’s great Court: 


[he predominant purpose of the grant of immunity 


ere invoked was to preserve an untrammeled press as a 
vital source of public information. 

The newspapers, magazines and other journals of the 

ul s safe to say, have shed and continue to shed, 

more n the public and business affairs of the nation 

than at ther instrumentality of publicity; and since in- 

formed public opinion is the most potent of all restraints 


vernment, the suppression or abridgement of the 





ifforded by a free 


press cannot be regarded other- 
than with grave concern 
The tax here involved is bad not because it takes 
é m the pockets of the appellees. 


were all, a wholly different question would be 


bad because in the light of its history and of its 
resent setting, it is seen to be a deliberate and calculated 
guise of a tax to limit the circulation of in- 


eVICE F 

mation to which the public is entitled in virtue of the 
stit nal guarantees 

1 f? press stands as one of the great interpreters 


government and the people. To allow it to 


s to fetter ourselves. 


S i: I place, as a bulwark of freedom and or- 
lered liberty, an independent and courageous judiciary, 
which is selected for competence, secure in tenure, free 

m political intimidation and subservience, safe- 
guarded in its powers and duties of preserving and 
rcing the fundamental will of the people as em- 
died in the guarantees of the Bill of Rights and other 
visions of the Constitution, against usurpations dic- 


minorities or majorities or resorted to by any 

tther branch of government. To this cause, the Amer- 
in Bar Association is committed by the votes taken 
many of its annual conventions, usually without dis- 
any doubts that this is the prevailing view 
\merican lawyers, the procedures provided by the 
American Bar Association are open, for a 


Fur- 


les I e 


determination of the present opinion of the Bar, 


thermore, it is, of course, a prime duty of lawyers to 
aid, advise and lead in the selection of able, upright 
and courageous judges; and the Bar Associations 
should furnish their capable advice to the people, as a 
part of the enlightened information upon which the 
people may act in the election and re-election of judges. 
If the time should ever come when the judges of our 
Courts, State or Federal, will yield to hasty and 
arbitrary considerations and ignore the plain mandates 
of fundamental law and justice, then will no man’s lib- 
erties or rights or life be safe in this country, any more 
than in foreign lands. 

Third: 1 believe that an independent, courageous, 
and self-governing legal profession is no less important 
than an independent and untrammelled judiciary. «If 
the time should ever come when the outspoken and 
public spirited lawyers of America are awed by gov- 
ernment, controlled by clients, or made subservient to 
political dictation in any form, that will be a flagrant 
step toward the destruction of human rights and lib- 
erties. With all of the faults of some lawyers, the legal 
profession as a whole has been a great factor in the 
advance of American institutions, in the maintenance 
of ordered liberty under law, and in the defense and 
protection of the rights of men. A courageous and 
outspoken Bar was never more gravely needed than 
now, and I believe that American lawyers will not be 
silent or derelict should the permanence of the Amer- 
ican form of government be endangered. 

The language which the Supreme Court used re- 
cently, in the Louisiana newspaper tax case, as to a 
free press, would be equally apt and applicable to a 
free and independent legal profession. <A free, inde- 
pendent, and_ self-governing legal profession truly 
“stands as one of the great interpreters between the 
government and the people. To allow it to be fettered 
is to fetter ourselves.” 

Those who seek dictatorship and the establish- 
ment of un-American systems make war on three great 
bulwarks of American ideals—a free press, an inde- 
pendent and courageous judiciary, and an independent 
and self-governing legal profession, All three of these 
characteristic American institutions should be defended 
and preserved, if American ideals are to endure. If 
any of the three is undermined or destroyed, then no 
man’s liberty or life may be safe. As long as these 
three characteristic American institutions retain their 
vigor and their independence, progress can be made 
along lines of human welfare, within the American 
form of government and without danger of its destruc- 
tion. In the fulfillment of tasks such as these, our coun- 
try needs the views and guidance and leadership of 
its whole legal profession, not the views and opinions 
of a mere minority or of merely some lawyers in a 
few of the largest cities. 

In a very real sense, I believe that the future of 
America is bound up with the future of the average 
practising lawyer, in the smaller cities and towns 
throughout the United States—the country lawyer, if 
you please, who is so useful and honorable a part of 
the life and business and public opinion of his com- 
munity. 

Here’s to the American lawyer—North, South, 
East and West—the lawyer of the cities and the lawyer 
of the towns, and particularly the lawyer in general 
practice, whose work is a composite and cross-section of 
his community—our Bar Associations belong to him, 
the future of the legal profession depends on him, and 
our country needs him. His common sense, his inde- 
pendence, and his fair approach to public questions, 
make him the true defender of our laws, our institu- 
tions and our liberties. 
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It is natural and just that institutions which have pro 
should be objects of 
veneration be admitted, 
some changes are expedient to adapt government to th 
principles of a more enlightened age than that in which it 
was formed and to reconcile it with the institutions which 
surround us * * * still we are bound to recollect that what 


and advantage, 


and attachment, and if, 


duced so much honor 


as may 


ever is of common concern, ought to be adjusted by mutual 
consultation and friendly advice; that party spirit 
sinister interests ought to be wholly excluded from infu 
ence; that it is the duty of reforms to repair and improve 
not to subvert and destroy; that passion is a dangerous 
counsellor; and that by the wise constitution of our nature, 
or just can be permanent.- 
Address to Connecticut Assembly 


and 


nothing which is violent un 
Gov. OLIvEeR WOLCOTT, 


1817. 


N the turnpike between empire states,—sharp 
for the best trade, keen for the main chance, 
laughed at for its steady habits, wooden nut 
megs, peddlers and Blue Laws; leaned on in times of 
national peril; sought by tired nerves for its lovely val 
leys, whispering brooks and radiant lakes,” Con 
necticut as it has been depicted.’ Lying within the 
ambit of the grant to the Massachusetts Bay Company, 
settlers from the vicinity of Boston commenced moving 
there in groups beginning in a substantial way in 1635, 
motivated by the irksome doctrinal restraints imposed 
upon them in their original home. In 1639 certain “Or 
ders” for the establishment of a form of government 
were drawn up, which have been claimed to be the first 
approximation in America to a constitution. In 1661 
formal allegiance to Charles II was voted, and in the 
following year a charter was granted the Colony and 
received with great acclaim. It was this same docu 
ment which, twenty-six years later, was spirited out 
of the Assembly at Hartford—aided by the sudden ex- 
tinguishment of the candles—and hidden in the famous 
Charter Oak. This arboreal repository was blown 
down in 1856 but a fragment of that part of the trunk 
where it was concealed is preserved in the historical 
collection in the Athenaeum, The carved chair of the 
presiding officer of the State Senate was wrought from 
the wood of this same tree. In May, 1776, what has 
been called “the most important statute in Connecticut 
history” provided for the continuance of the govern- 
ment as established by this charter “so far as an adher- 


66 
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1. Clark “A History of Connecticut.” 


Oliver Ellsworth House, Windsor, Con 


ence to the same will be consistent with the abso 
lute independence of this State on the Crown of Great 
Britain.” The early history of Connecticut is an in 


spiring narrative of intense privations bravely sustained 
by the pioneers and a stirring chronicle of of 
bitter struggles with the Indians, of which King Philip's 
War was perhaps the most famous. Courts were early 
established—the first at Hartford in 1636—and their 
history and development throw much ing light 
on the vigorous growth of the administration of justice 
in America. 

In the year 1784 an event of 
legal significance occurred in the lit 


years 


interest 


more than passing 


tle town of Litch 
field in western Connecticut in the establishment by 
Tappan Reeves, described as one who “loved law as 
a science and studied it as a philosophy,” of the first 


law school in America. For the first dozen years or 
so of its existence its founder constituted its entire 
faculty. His lectures, with some chz in arrange- 
ment, followed substantially the ground traversed by 
Blackstone, the first American edition of whose cele 
brated Commentaries had appeared in 1772. They were 
sedulously guarded against exploitation through publi 
cation, but several volumes of students’ notes are pre 
served in the Founders’ Collection in the library of 
the Yale Law School. In 1798 Reeves was appointed 
to the Supreme Court of his State, though he contin- 
ued an active teacher in the school for almost a quarter 
of a century longer. In 1833 the school 
During the fifty years of its existence its pupils num- 
bered about one thousand and, because of its geograph 
ical accessibility, among other reasons, were recruited 
from far and near. In later years many of those who sat 
at the feet of Reeves, copied his dictation, perused his 
prescribed texts and submitted to a drastic weekly ex- 
amination, rose to positions of distinction at the Bar 
and in public life. Among those who attained guber 
natorial objectives were Marcus Morton of Massa 
chusetts, Levi Woodbury of New Hampshire, and Wil- 
liam W. Ellsworth, Roger Sherman and O Wol- 
cott, Jr., of Connecticut. Senatorial honors were won 
by William C 
means least, by Webster’s parliamentary opponent John 
C. Calhoun. Among those who reached the Bench 
were Theron Metcalf who, after an extended career re- 
porting the decisions of the Massachusetts Supreme 
Judicial Court, was given the opportunity of writing 
them. It perhaps, not inappropriate to record in 
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al historical society. Within are some 


record as 
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‘eg on which students—whose names were 
re usefully inscribed in the annals of 
carved their signatures with the re- 
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irs after the founding of the law school 
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tblished at Litchfield by Ephriam Kirby the 


American law reports. This covered 
he Connecticut Superior Court and Su- 
rt of Errors “from the year 1785 to May 


not immediately followed 
ith the result that a large 
eviously was necessarily 
English precedents, the 

was not without significant influence 
ent of common law principles on Amer 
however, it could 


departure 
rsal imitation, w 


Was 


leference as pt 


later, 


not seem to have been seriously intimidated by the 
scope and intricacies of the jurisprudence of his day, 
Judge Story, speaking before the Suffolk Bar Associa- 
tion at Boston, referred to the impending danger “of 
being buried alive, not in the catacombs, but in the 
labyrinths of the law.” In the light of existing condi- 
tions, these “gloomy vaticinations” of early days have 
a curious interest! Litchfield was also the birthplace 


of Oliver Wolcott, Sag who succeeded Alexander hiam- 
ilton as Secretary of the Treasury, serving under both 


Washington and Adams—and be it added that of the 
author of Uncle Tom’s Cabin, Harriet Beecher Stowe. 

Of the other illustrious legal sons of Connecticut 
many are called by their claim of honor but few can be 
chosen for mention by reason of the limitations 
of space. In 1758 there was born at West Hartford 
the man who, in the words of Chief Justice Simeon E. 
Baldwin, “with a lawyer’s schooling in definitions * * * 
reformed the English language for America”—Noah 
Webster. The old house is still standing. His early 
life was one of many vicissitudes and some frustra 
tions. Forced to seek his fortune with nothing more 
tangible than an eight-dollar bill of Continental cur- 
rency presented to him by his father, he tried his hand 
at many pursuits, including school teaching, devoting 
such leisure as he had to the study of law. He failed 
to pass the Bar at Litchfield where he first essayed the 
test, though he perhaps found some dubious consola- 
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gested, that the examiners may have been “alarmed at 
the prospect of such a large addition of legal compe- 
tition at once.”” In 1781 at Hartford he was more suc- 
cessful. As a practitioner his attainments were on a 
modest scale, due doubtless to the parlous conditions 
of the times, though he served for a number of years 
as county judge. His diary, a human document of 
singular interest, discloses something of his cases. For 
instance, on January 10, 1785, he recorded: “Sent a 
writ to Mr. Abraham Bliss, Lebanon, for selling my 
hat which he took at Norwich in January 1784." Two 
days later he added: “Settled with Mr. Bliss for selling 
the hat which he took at Norwich on the 30th of Jan- 
uary, 1784. He gave me a note of 50/ on demand.” 
Six years later it was succinctly noted that on March 
22nd he was “Busy with clients.”. On May 4th of the 
same year we find that in his zeal in the public interest 
he “Circulated a petition for a lottery to build a Court 
House.” What his community may have lost, however, 
in legal contributions, his country gained in his great 
work as a lexicographer. His last days were spent in 
New Haven. He died there in May 1843 and a gran- 
ite shaft in the city burying grounds marks his last 
resting place. 

Another famous resident of New Haven was 
Roger Sherman, the only person who can claim the 
extraordinary distinction of having affixed his signa- 
ture to the Articles of Association of 1774, the Dec 
laration of Independence, the Articles of Confedera- 
tion and the Constitution. There was little in the cir- 
cumstances of his early years that gave promise of the 
brilliant career to follow. His formal education was 
confined to a country school and he prepared himself 
to earn his livelihood by an apprenticeship in his 
father’s cobbler shop. Fate intervened, however, in 
the form of his father’s death and, packing his tools on 
his back, he trudged from his home in Massachusetts 
to Connecticut to seek his fortune amid new surround- 
ings. He appears to have soon lost his interest in the 
cobbler’s bench and studied for the bar, to which he 
was admitted at the age of thirty-three. For some 
years thereafter he divided his interest in the law with 
a certain predilection for commercial pursuits. His in- 
nate genius, however, had unmistakably marked him 
for public life upon which he soon entered and in 
which he remained for the balance of his long life. 
This man, whom John Adams once spoke of as “an 
old Puritan, as honest as an angel and as firm in the 
cause of American independence as Mount Atlas,” died 
in New Haven in 1793, doubtless a keen and intelli 
gent observer of those tragic events in the struggle for 
human freedom which were then at their height across 
the sea. 

A few miles from the beautiful capital city of Hart 
ford is Windsor—the first town to be settled in Con 
necticut—the home of Oliver Ellsworth, member of the 
Continental Congress, delegate to the Constitutional 
Convention and, with Roger Sherman, proposer of the 
conciliatory expedient known as the Connecticut Com- 
promise. As a member of the United States Senate 
he was regarded as administration spokesman of Wash- 
ington. He served as chairman of the committee which 
drafted the famous Judiciary Act for the establishment 
of the system of Federal courts, the essentials of which 
have largely survived to the present day. In 1795 he 
was appointed Chief Justice of the United States Su- 
preme Court. Four years later, however, ill health 
forced his retirement. He died in Windsor, where he 
was born, in 1807. At the Bar he was a matchless ad- 
vocate and his earnings were commensurate. His in- 


dustry was prodigious. Noah Webster, who studied 

in his office at one time, estimated that he then had 

one thousand to fifteen hundred cases pending. Be it 

added, however, that this success had to be patiently 

wooed for, during the first years of his practice, he 
l 





was obliged to eke out his income by doing odd jobs 
for the neighborhood farmers to insure a bare sub 
sistence. Even this expedient did not avail to provide 
him with the expense of a conveyance, with the result 
that he had to make a round trip on foot of twenty 
miles to attend sessions of the court at Hartford. His 


birthplace is maintained as a historical museum by 
Daughters of the American Revolution 

Moving onward from Connecticut 
conventioner enters the geographically diminutive but 
historically important State of Rhode Island. It was 
here just three centuries ago that Williams 
founded the Providence Plantations, following his sum 


the 


eastward the 


Roget 


mary expulsion in the depths of winter from Massa 
chusetts, for the reason, as set forth in the decree of 
the General Court of the Bay Colony, that being “one 
of the elders of the Church of Salem /he/ hath 


broached and dvvulged divers newe dangerous opin- 
ions, against the aucthoritie of magistrates, and 
writ Irs /letters/ of defamation, both of the magistrates 
and churches here & that before any conviccon & yet 
maintaineth the same without retraccot For five dec 
ades he worked tirelessly in this new found land to lay 


also 


the foundations of his ideal commonwealth, based upon 
liberty of conscience and freedom to worship in a 
church divorced from the State—rights for which this 
friend of Cromwell had fought in vain in his first 


American home. 

The people of Rhode Island are planning to cele 
brate during the year the tercentenary of the coming 
and to pay an impressive tribute to the memory of this 
man, whose strenuous and self-sacrificing life and de 
votion to principle exerted so beneficial an early in 
fluence on the formation of American institutions. Of 
more than passing interest is the fact that Massa 
chusetts legislature has just enacted a revoking his 
three hundred year old sentence of expulsion.* On land 
devised to the City of Providence by endant, and 
laid out as a park which bears his name, an imposing 
monument surmounted by his statue was erected by a 
grateful posterity. 

Many are the old and historic sites in and 
Providence which serve to revive men 
pioneers and early patriots—memories which 
of the great American tradition 
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though not on its original location, stands the old house 

2. “The Massachusetts Archives contain the record of the 
following vote passed in 1676 

*“*Whereas Mr. Roger Williams stands at present a 
sentence of restraint from coming into this colony yet con 
sidering how readyly & freely at all tymes he hath served the 
English Interest in this time of warre with the Indians & mani 
fested his particular respects to the Authority of this colony 
in several services desired of him, & further understanding 
how by the last assault of the Indians upon Providence his 
House is burned & himself in his old age reduced to an un- 
comfortable & disetled state Out of compassi to him in this 
condition the Councill doe order & Declare that if the sayd 
mr Williams shall see cause & desire it he shall have libert 
to repayre into any of or towns for his security & comfortable 
abode during these publick Troubles He behaving himself 
peaceably & inoffensively & not disseminating & 


venting an 


of his different opinions in mayyers of Religion t 
faction of any past by ye Council the 31th 

“It was characteristic of the 
Roger Williams, however, that he did not deign t 
rroubles’ witl 


passi 





indulgence ‘during these publick 
conditions imposed.” 
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the scene of many an historic event since its construc- 
tion two hundred years ago. The Declaration of In- 
dependence was read from its balcony and within the 
State of Rhode Island solemnly enrolled itself in the 
new union of states. Of a more festive character were 
the receptions tendered to five Presidents—Washing- 
ton. Jefferson, Adams, Jackson and Fillmore. On an- 
other brilliant occasion the gallant Lafayette was 
received here and on yet another Commodore Perry 
was acclaimed upon his return from the victory of 
lake Erie. a 

The political history of our country has been to 
a large measure profoundly influenced by the partici- 
pation of lawyers in public affairs—a truth borne home 
to the thoughtful visitor to such shrines as those with 
which these short sketches are concerned. Sporadically 
there emanates from certain quarters the thoughtless 
demand for less lawyers in the public business. The 
ever growing complications of life and the baffling in- 
tricacies of Government today in America rather exact 
to an even greater degree than in the past the services 
of experts in the field of law and administration. What, 
if anything, is needed is not fewer lawyers but better 
ones. In the words of a past President of the Ca- 
nadian Bar Association :* 

“No class in the community is capable of exercis- 
ing a greater influence on the political and social devel- 
opment of our time than the members of the Bar. No 
class has as good an opportunity to understand and 
appreciate the fight which has been waged to secure 
these liberties and institutions. * * * One of the finest 
traditions of the Bar has always been that of public 
service—it never had a greater opportunity than today.” 


3. , Address by Hon. N. W. Rowell, K. C., before annual 


meeting at Montreal, 1934. 
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gs the last four and a half decades of his 
was the home of Stephen Hopkins, one of the 
ated sons of Rhode Island :—executive, he served 
terms Governor of his State; educator, he was 
Y hancellor of Brown University; gifted law- 
he the chief justiceship of Rhode Island; 
esmat patriot, he was a signer of the Declara- 
vendence and a member of the Continental 
ress. What men they had in those days! His 
5 in the old North Burial Ground, amid 
g ither illustrious dead, including Horace 
osedly Roger Williams himself. 
tw long the pretension of the smallest state 
e | that it boasted two Capitals —thirty miles 
t as well as Providence. The former 
st this political distinction, though it may 
its social primacy However, in 1786 
uh We recorded in his diary: ‘‘Newport peo- 
ure in inference apparently drawn from an 
endance at one of his lectures of twenty persons from 
residents of eight hundred houses, which he 
unted. In more recent years, largely 
e of lelightful location on the shores of Narra- 
sett B came t) vastly belie this early deprecia- 
It ntally, during the same visit, Webster ap- 
S made some passing investigation into 
1] with the result that, regarding one occa- 
1 he | ‘Attended the most villainous As- 
ib] er undertook to make laws.” 
of the fashionable world has not 
e much of Newport's early charm which 
rest its old quarters, and its ancient land- 
few and uninteresting. The old State 
lly called the Colony House, at the head 
e M 1 now used as a county court, has been 
sident { 

N \merican Bar Association Journal for No- 
é 29g Frederick C. Hicks’ gives 
he ers | | profession some insight into 

of their professional libraries by answer- 
os the stion, “What do law librarians do?” He 
eve end by creating a composite law librarian 

a fancifully” of “imaginary” parts but pos- 

Sst e various qualifications of the persons of 

\ ns actually at work in the numerous profes- 

mal ies throughout the country. Obviously a 

ledg what law librarians do contributes to an 
ciati f the diverse activities involved in the cre- 

i uintenance of well-ordered law libraries. His 
ted catalog of the tasks actually being per- 

law librarians, or their assistants, leaves little 

anyt be added, other than to call attention to 


recent social, economic, and political trends, 
the constructive developments going on 
| profession itself, all increasingly dem- 
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he Educational Requirements of Law Librar- 
\. B. A. Jour. 699; (1930) 23 Law Lib 


nerican Association of Law Librarians; Law Librarian, Duke University 


onstrate the necessity of more generally recognizing the 
need for such high qualifications as he describes in the 
selection of law librarians. 

In this article, which is not primarily concerned 
with law librarians as such, we will endeavor to supple- 
ment what has been said by Professor Hicks, by turn- 
ing to a brief consideration of the collections of books 
that are housed in law libraries, the acquisition, care 
and utilization of which so largely occupy the librarians. 
Law libraries may exist without librarians, however 
poor they may for this reason be, but without books they 
cease to exist. To this extent at least, the lawyers’ in- 
terest in law libraries is sound. It usually begins and 
ends with the utilization of the books, when and to the 
extent that he requires them. He is not concerned with 
their acquisition, custody and preservation. If they are 
available when he wants them, together with such as- 
sistance in their use as he may require, that is all he 
asks. 

This, however, is not enough. He should feel some 
responsibility for the development of his professional 
libraries, as, in the final analysis, they, for the most part, 
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depend upon him for support and they exist for his al- 
most exclusive benefit. An informed and intelligent 
attitude on the part of the members of the legal pro- 
fession, is, therefore, indispensable and for this reason 
some outstanding facts with respect to their libraries, 
may not now be amiss. 

Turning first to several of the broader considerations, 
we find that in 1934 there were in the United States 
604 public law libraries, containing more than 1,000 
bound volumes « increase of 95 
libraries for the decade beginning with the year 1924.° 
The total number of books in these libraries was 11, 
742,803, or an average of 19,442 volumes for each 
library. While such a collection is in fact a rather mod 
est one, this average is inclined to convey an entirely too 
favorable general impression—an impression not really 
supported by the facts. Obviously, a few of the great 
collections tower far above while a considerable number 
of others contribute materially to the raising of the 
general average, thus leaving many libraries trailing far 
behind. These are frequently so scattered that they 
are called upon to serve the needs of extremely large 
areas. 

These general statements suggest an obvious ques 
tion, namely: What are the causes that have brought 
about the development of American law libraries? As 
in supplying an answer we will also be led directly into 
a more detailed discussion of law books, this is no doubt 
a logical method of procedure 

The growth of American libraries may be 
largely attributed to the combined influence of several 
factors, the two most important of which are, the effect 
of the doctrine of precedent, so firmly imbedded in our 
system of jurisprudence, and the multiplicty of juris 
dictions resulting from our dual system of government 
The great influence of the first of necessity results in the 
reduction of the vast body of the law to printed form. 
The second accounts for the numerous independent gov- 
ernmental agencies creating and applying separate and 
distinct bodies of law, which, however similar they may 
be, rest upon independent authority and must therefore 
be made conveniently available through the medium of 
the printed page. An additional factor of increasing 
importance is the consistent expansion of administrative 
law, by the extension of governmental regulation into 
one new field after another. As an inevitable result the 
profession is almost literally submerged in an 
In consequence, adequate training for the 


‘ach, representing an 


law 


“ocean 
of books.” 
bar is impossible without access to a wide variety of 
law books, and mastery of the great body of the law for 
any purpose requires extensive research. This being 
the case, it hardly seems necessary to add that the de 
mands of legal education and legal research are also 
extremely important influences bearing upon the devel 
opment of law libraries 

In meeting the challenge a1 


1 


demands, the legal profession has created the numerous 


ising from these diverse 


~ 


law libraries mentioned above, but it should not be sup 

2. These and all other figures relating to the law libraries 
of the United States are taken from tables based upon the 
figures in the lists of law libraries appearing in the Standard 
Legal Directory for the years 1924, 1930 and 1934, supplemented 
by data obtained directly by correspondence where it was 


needed to suply omissions and correct errors. While a careful 
study of the figures appearing in the lists in the Standard 
Legal Directory revealed that they were not always “statis 
tically” accurate, it is believed that because of extensive re 
checking und rrecting the final tables have been rendered 
sufficiently accurate to support the general statements that 


All figures include libraries whose use 
law libraries. 


appear in this arti 
is restricted to members but omit private 


posed that all law libraries are alike. As their objectives 
differ somewhat, the contents of their several collections 
vary. This is usually a matter of emphasis on particu- 
lar materials according to need. For this reason, among 
others, it is possible to assign most of them to one of 
several lesser groups, each of which includes only h- 


braries having certain characteristics in common. By so 
doing we may first place all the law libraries in one of 
two groups; namely, (1) law school libraries, and (2) 
practitioners’ libraries of all kinds The first group 


obviously owes its existence to the demands of legal 
education, frequently supported, however, by that usu- 
ally closely related and increasingly important function 
legal research. In this group there are 119 libraries, or 
20% of the total for the nation. That they are law 
school libraries they have in common but in most other 
respects they vary almost beyond belief 

In the second group mentioned above, we 
placed all other law libraries, first, because they may 
distinguished from the law libraries 
and, second, because while some are official and others 
are unofficial libraries, they are usually used by practi- 
tioners, judges and other officials without restriction. 
At any rate, they all in one way or another, the 
needs of those engaged in the practical application of the 
law to everyday problems. Taken together there are 
485 libraries of this kind, or 80% of all the | 
in the United States. Each of these may, hi 
more or less definitely placed in one of 


have 
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groups, because it has some additional characteristic 
in common with a number of others. About 50% of 
them, however much they may otherwise vary, have the 


V 
common characteristic of being county law 
71 libraries, or 15% of the total, are attached to 


and federal courts and approximately 16% are 


libraries ; 
state 
libraries 
maintained by bar associations, lawyers’ clubs and law 
library associations. The remaining libraries, so far as 
they fall into groups at all, may be state 
law and 


designated as 
legal collections in state | 
municipal, state and federal departmental libraries. 
Let us now turn to a consideration of 
libraries from the standpoint of size, referring 
only to the number of bound volumes in each 
As might be expected, the largest collections are usually, 
but not always, found where two or mort ob- 
jectives have created a combined demand. The Har- 
Library, with almost half a million 
1 collection in the world 
combined needs of legal education and research 
created a demand that it has fortunately been possible 
to meet. From the standpoint of size the Law Library 
of Congress is a reasonably close second. It contains 
more than 300,000 volumes, but, in estimatit 
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dicated are, however, in all probability substantiall rrect 


LAWYERS 


AMERICAN 





eration of all of the larger law libraries. To single out 

ew is an injustice to others of equal distinction. 

We must therefore hereafter confine ourselves to much 

re 2 statements. We have noted that the great- 

st coll wes its existence to the needs of legal 

lucation and research while the second largest has 

g primarily to meet the needs of public 

ff Suffice it to add that of the ten additional 

ining more than 100,000 volumes, four 

\ libraries; two are bar association li- 

es vo are state law libraries; one is a federal 

| | library and one is a state departmental 

ese figures seem to indicate clearly that size 

not necessarily due to particular objectives but may 

( esult from the presence of any one of them 
use of a combination of several. 

We have now considered the twelve largest law 

ari¢ this country, all containing more than 

00,000 volumes. Fifty-four additional libraries 

ve between 50,000 and 100,000 volumes each. Of 

est are legal collections in state libraries, 

even urt libraries and ten are bar and library 

sso ries. There are also eight for each of 

vo cl namely, s law libraries and law school 

I ( ; well as four county law libraries and one 

leral departmental library. 

a uch for the larger libraries. Some interesting 

s about the remaining 539 libraries can be quite 

fly set forth. There are 64 libraries having collec- 


ns between 25,000 and 50,000 volumes and 149 hav- 
10,000 to 25,000 v At the bottom, when 
325 libraries, 
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onside from the f size, are 

7 ee sector wr he total for the nati thicl 
ttle e than one-nalt the total tor the nation, which 
ive than 10,000 volumes, or the minimum re- 


Association of American Law Schools for 


é of its member schools.* Of these libraries, 
61 have collections of less than 7,500 volumes or the 
inin set by the American Bar Association for li 
iries law schools receiving its approval.® 
VW size is obviously only one of the factors to 
r evaluating a library, the fact remains 


ressed by both of the above 
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¢ idequacy of such standards may well he 

( estion we shall not now do so as we are 
facts. How- 


ncerned with a statement of 
1 d that the American Bar Associa- 


t changed this since it was 


requirement 


1928.° The Association of American Law 

Schools raised its minimum from 7,500 volumes to 
O0O000D )37 7 

It goes without saying that thousands of the appli- 

Imission to the bar are being trained under 


imum collections are not con- 
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view of Legal Education in the United States 
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gone conclusion, We can hardly avoid propounding a 
question which we will not now attempt to answer, 
namely, can a practitioner successfully protect the in- 
terests of his clients without convenient access to a 
collection which is regarded as the minimum which must 
be available for his training to enter the legal profes- 
Certainly a collection of 10,000 volumes will not 


sion ? 
ordinarily permit the inclusion of much material of 
purely “academic” and “theoretical” interest. In what- 


ever manner we may answer the above question, the 
fact remains that 43% of our law libraries fall short of 
the modest standard established by the American Bar 
Association and more than one-half of them fail to com 
ply with the standard approved by the Association of 
American Law Schools. And it can hardly be said 
that there are too many of these libraries for in the last 
decade 97 more have been established, which would 
seem to indicate that each has been the outgrowth of a 
particular need. 

It is so customary, in inquiries such as we are pur- 
suing, to make comparisons between the 48 states that 
we would also be tempted to do so, were it not for the 
fact that conditions between them differ so greatly that 
comparative figures are misleading unless account is 
taken of too many factors to be considered at this time. 
Let us therefore content ourselves with some significant 


comparisons between conditions in our larger urban 
centers as distinguished from the remainder of the 
country. 

As there is no reliable information with respect 


to the number of lawyers and their distribution subse- 
quent to 1930, comparisons will be made as of that year. 
\t this time there were 160,605 lawyers® in the United 
States and the law libraries of the country together con- 
tained 9,775,548 bound volumes. These figures give an 
average for the whole country of 61 volumes per lawyer. 

Commencing with these figures we may make some 


comparisons between library conditions in the large 
urban centers and the remainder of the country. In 


1930 there were 72,170 lawyers in cities having popula- 
tions of 100,000 or more while these cities together con- 
tained legal collections with an estimated total of 6,073,- 
423 volumes. In other words, 45% of the lawyers by 
being in large urban communities were in convenient 
proximity to 62% of the total number of law books. In 
the remainder of the country there were 88,435 lawyers 
whose law libraries together contained 3,702,125 vol- 
umes. Thus 55% of the lawyers, located outside of the 
larger cities, had available only 38% of the total num- 
ber of law books in the nation. Carrying the comparison 
one step further we find that the superior facilities, of 
the lawyer in the larger cities, is also demonstrated by 
the fact that on an average he had available 84 volumes 


per lawyer, or exactly twice the average for the re- 
mainder of the country which was 42. Urban lawyers, 
however, have another obvious advantage since the 


cities usually have their books concentrated reason- 
ably large collections while the law book resources of 
the smaller cities and suburban areas are generally dis 
tributed between more modest and inadequate collections 
which are, nevertheless, called upon to serve the needs 
of extensive areas. 

Having established the above correlations we may 
now proceed to avail ourselves of such information as 
we have to assist us in determining present trends. Un- 
fortunately, all of the required figures are not available 





8. All figures relating to the number of lawyers and 
their distribution are taken from the United States Census for 
1920 and 1930. 
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for the same decade. We must, therefore, in consider- 
ing the growth of the legal profession, make use of 
figures for the 1920-1930 decade while for their libraries 
we must draw on the figures for the ten years from 
1924-1934. By so doing we find that during the 1920- 
1930 decade the number of lawyers in the United States 
increased from 122,519 to 160,605, or 31% (as against 
16% for the total population) while the increase in the 
number of law books from 1924 to 1934 was from 
7,393,983 to 11,742,803, or 59%. These figures clearly 
indicate that the legal collections are increasing at a 
more rapid rate than that of the profession itself. While 
some encouragement may be drawn from such a fact 
one may as logically conclude that there was a serious 
shortage of law books in 1924 and the present trend 
merely reflects an effort to overcome it. In fact it is 
altogether probable that this is a partial explanation, but 
we must not overlook the fact that the constantly increas 
ing number of statutes, decisions, treatises, periodicals, 
and other law books coming from the press contribute 
greatly to the increasing “need” for such additional ma 
terial. When we consider the ever widening applica- 
tion of the law to new fields of human endeavor supple- 
menting the obvious necessity of preserving the earlier 
volumes of statutes and decisions we may on this ground 
alone very well ponder the question of whether the legal 
profession is keeping abreast of its needs in the devel 
opment of its libraries. Finally, we may at least hope 
and expect that contemporary efforts directed to the 
raising of the standards of legal education and admis 
sion to the bar are also creating a more generally felt 
demand for adequate libraries. 

The assumed drift of lawyers toward the larger 
urban centers is not as great as is generally believed and 
it is apparently not reflected in the development of law 
libraries, as is indicated by the following: The move 
ment of lawyers to the larger cities (those with popula 
tions of 100,000 or more in 1930) is represented by the 
fact that 51,320, or 42% of the total were located in such 
cities in 1920, while 72,170, or 45%, were so located 
in 1930.° On the other hand, the development of the 
book collections shows a slightly contrary movement. 
This is indicated by the fact that 4,623,564 volumes, or 
62.5% of the total were in these cities in 1924 and 
7,157,250, or 60.9% of the total so located in 
1934. Apparently the smaller cities are making some 
headway. This is more obvious when we take into ac- 
count the fact that the latter commenced the decade 
under consideration with more meager collections than 
Thus, while the 
cities with populations of more than 100,000 persons 
together added an average of 251,409 volumes per year 
as compared with the average yearly growth of 183,472 
volumes for the smaller communities, the collections in 
the large cities made a combined total growth for the 
ten year period of 54% while the similar growth of the 
libraries in the smaller communities 66%. The 
total growth for the nation was 4,348,820 volumes, or 
an average of 434,882 volumes per year and represents 
an increase of 59% for the decade. 

However, it iS 


were 


those possessed by the larger cities. 


was 


clear that comparisons between 
percentages as above computed must be used with the 
greatest caution. Nothing is more obvious than that 


the library resources of the lawyers located in the larger 
to the distribution 


9. For tables and discussions relating 


of lawyers see Early Returns of the 1930 Census Regarding 
the Legal Profession, Lawyers per Unit of Population, and 
Some Random Thoughts lhout the Lawyer—Population 
Tables in (1931-32) 1 The Bar Examiner 88, 252, 255 


cities are as a whole far superior to the resources of 
those located in other parts of the country. Whether 
or not the indicated slight improvement in the smaller 
communities will continue cannot now be determined. 
It is certainly to be hoped that it may, for nothing is 
clearer than the fact that a substantial proportion of 
the members of the legal profession practice in commu- 
nities which do not maintain adequate law library 
facilities. 

In the foregoing pages we have quite obviously 
limited our considerations to several of the many aspects 
of law library development and administration. We 
have said nothing of the buildings in which they are 
housed, of other physical facilities, or of the librarians 
and their assistants who administer them. While we 
have spoken much of law books, we have not concerned 
ourselves with the contents of the books in general nor 
with the intrinsic merits of particular books and col- 
lections. Yet all the greatest 
moment. To convey the impression that the merits of 
any collection are to be determined merely by consider- 
ing its size would indeed be unfortunate. It therefore 
seems fitting to close by pointing out that the legal pro- 
fession may well be prond of many of its libraries both 
large and small. To state that American lawyers have 
assembled the greatest legal professional collections in 
the world is no mean tribute, and many of the less ex 
tensive libraries are effectively serving the lawyers in 
their communities. 

However, the fact remains that present conditions 
in many parts of the country are a challenge not only to 
the lawyers in these communities but to the profession 
whole. Has not the time come for 
movement dedicated to the end that all lawyers, 
have from time immemorial been wont to call themselves 
members of a learned profession, shall be equipped 
with an adequate supply of law books—the indispensable 
“tools’’ of every practitioner worthy of the confidence 
of his clients, and competent to be an officer of the 
courts? Do we not need a more general distribution 
of library facilities? Law librarians, and the staffs that 
support them, undoubtedly believe that this question can 
only be answered in the affirmative. Without doubt the 
primary responsibility rests upon them, but they require 
and are entitled to the interested and active support of 
the profession as a whole, both in seeing to it that each 
new appointee to a law library staff is qualified for his 
work and by insisting that their libraries be supplied 
with the facilities and resources needed for the devel- 
opment of such a library service as the legal profession 
should maintain. 
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LTHOUGH the depression was not the cause of 
A the National Labor Relations Act, which is de- 
signed as a permanent policy, the depression oc- 
sioned it. The act codifies principles which were 


ketched in broadest outline in the National In- 
stri Recovery Act, and developed in the ad- 
minist n under it. Consideration of the present 
ict begins logically with the National Industrial 
Recover \ct 
Se n 7(a)' provided that every code of fair 
( ( under the act should contain the fol- 
9 litions 
(1) That employees should have the right to organ- 
e al rgain collectively through representatives of 
heit choosing and should be free from the inter- 
ere employers in the designation of such representa- 
ives or in self-organization or other concerted activities 
pose of collective bargaining or other mutual 
id or protection 
(2) That no employee or person seeking employment 
uuld be required as a condition of employment to join 
company union or refrain from joining a labor organ- 
ation of his own choosing 
e « view in such a policy are to match the 
it oT € mploy ers with organizations of employ ees, 
vho otherwise are divided; to further peace by 
ring the impulse of employees to unite under 
( ection of the law; and through increasing 
the efficiency of employees’ organization, to raise 


ages and thus increase purchasing power and ex- 
ind the market for the products of industry. These 








iims re generally declared in Section 1 of the 
Natio1 Industrial Recovery Act,? which stated 

he following objectives among others: 
nduce and maintain united action of labor and 
nag under adequate governmental sanctions and 
\ ** to increase the consumption of industrial 
g iltural products by increasing purchasing power, 
redu und relieve unemployment, to improve stand- 

, 

labor provisions of the National Industrial 
Re \ct weie interpreted by various adminis- 
trative boards, principally the National Labor 
Board and following it the National Labor Rela- 
tions Board. The work of the former which was 


| of eminent representatives of capital* and 
labor* under the chairmanship of Senator Wagner 





at. at I 


ik Stat 198-199 
18 Stat. at L. 195 
! g employers were Mr. Teagle of the Standard 
Company of New Jersey, Mr. Swope of the General Elec- 
Company, and Mr. Pierre S. du Pont 
{ Among labor leaders were Mr. Green, President of 
e Ar Federation of Labor and Mr. Lewis, President 
ft ted Mine Workers of America. 


a 


of New York, was largely in the nature of media- 
tion.” But time went on the National Labor 
Board was given power to pass upon complaints of 
violation of Section 7(a)*, and rendered decisions 
upon the legal effect of the act.’ 

The National Labor Relations Board,* which 
was appointed in June 1934 and functioned until 
June 1935, carried the of interpretation 
much farther, developing what has been termed a 
“common law’” of labor relations. Sitting as an 
administrative tribunal, and hearing on appeal from 
the regional boards complaints of all kinds concern- 
ing alleged violations of Section 7(a) by employers, 
the Board built up a body of precedents under the 
statute that, whether approved or not, are logical, 
consistent and well reasoned. The most important 
principles laid down are these: 

(1) That employers must not discriminate 
against members of unions or interfere with their 
lawful activities as members in any way."® 

(2) That employers must not seek to promote 
company unions by financial support or otherwise 
but must keep hands off the organization of their 
employees." 

(3) That employers must recognize the per- 
sons selected by the majority of their employees 
as their agents for purposes of collective bargaining 
although they are representatives of labor unions 
and not employees in the plant.’ 

(4) That employers must recognize the repre 


as 


pr cess 





5. Spencer, Collective Bargaining under Section 7(a) of 
the National Industrial Recovery Act, 9. 

6. Executive Order of February 23, 1934, No. 6612A. 

7. These decisions are published in two pamphlets, one 
for the period, August 1933-March 1934, and one for the period, 
April 1934-July 1934. 

8. The Board consisted first of Lloyd K. Garrison, Dean 
of the Law School of the University of Wisconsin, chairman, 
Harry A. Millis, Professor of Economics of the University of 
Chicago and Edwin S. Smith, former commissioner of Labor 
and Industries of Massachusetts, members. Mr. Garrison re- 
signed in the fall of 1934 to resume his academic duties, and 
was succeeded by Mr. Francis Biddle, able. lawyer of Phila 
delphia 


9. Labor Relations Boards, published by the Brookings 
Institution, 446. : - 
10. In the matter of the Kawneer Company, Decisions of 


I 60, In the matter of 


National Labor Relations Board, Vol 
Available 


Zenith Radio Corporation, id. 202, In the matter of 
Truck Company, id. Vol. II 68 

11. In the matter of Ames Baldwin Wyoming 
Decisions of National Labor Relations Board, Vol 
the matter of The Kohler Company, id. 72, In the 
Ely & Walker Dry Goods Company, id. 94, In the 
Firestone Tire and Rubber Company, id. 173, In the 
Danbury and Bethel Fur Company, id. 195 

12. In the matter of Berkeley Woolen Mills, 


Company, 

I 68, In 
matter of 
matter of 
matter of 


Decisions 
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sentatives chosen by the majority of_their employ- 
ees as their exclusive agents for the purposes of 
collective bargaining and must deal only with them 
in teference to questions of wages, hours or work- 
ing conditions." 

(5) That employers must bargain with the 
representatives of their employees in good faith 
with a sincere purpose to reach an agreement."* 

When the National Industrial Recovery Act 
was held unconstitutional as a whole,’® Section 7(a) 
went down with it and the authority of the Na- 
tional Labor Relations Board ceased. In any event 
sothe new provision would have been necessary to 
enable the work of the board to be continued. 
Under Public Resolution No. 44 the life of the 
board ended on June 16, 1935.1° Besides that the 
means for enforcement of the decisions of the Board 
were inadequate. In any proceedings in court the 
evidence had to be introduced de novo.** Also the 
regulation of the labor policies of many of the large 
industries under the National Industrial Recovery 
Act, like the automobile, steel and petroleum in- 
dustries, was committed to separate boards so that 
unity of policy was lacking."® 

The Nature of the Act 

Section 1 of the present act’® recites the reasons 
for the legislation: the need for organization of em 
ployees in order to bargain effectively with their 
employers and the tendency of collective bargaining 
to remove causes of industrial strife and raise pur- 
chasing power.” The act emphasizes the relation 
of the friendly adjustment of industrial disputes to 
the steady flow of commerce, which is defined to 
mean commerce with foreign countries or among 
the several states, in order to bring the act if pos- 
sible within the power of Congress to regulate inter- 
state commerce. The act applies broadly to all 
employers except governments and railroads sub- 
ject to the Railway Labor Act and to all employees 
except agricultural laborers and persons in domestic 
service. 

The heart of the act is contained in Sec 
mas 

“Employees shall have the right to self-organization, 
to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own choosing, 
and to engage in concerted activities, for the purpose of 
collective bargaining or other mutual aid or protection.” 





of National Labor Board, August 1933-March 1934, 5. In 
the matter of National Lock Company, id. 15, In the matter 
of Johnson Bronze Company, Decisions of National Labor 
Relations Board, Vol. I, 105, In the matter of Kokomo Sani- 
tary Pottery Co. id. Vol. II, 143, In the matter of Petroleum 
Iron Works, id. 439. 

13. In the matter of The Denver Tramway Corporation, 
Decisions of National Labor Board, August 1933-March 1934, 
64, In the matter of Houde Engineering Corporation, Decisions 
of National Labor Relations Board, Vol. I, 35. 

14. In the matter of Houde Engineering Corporation, De- 
cisions of National Labor Relations Board, Vol. I, 35, In the 
matter of Ely & Walker Dry Goods Company, id. 94. 

15. A. L. A. Schechter Poultry Corporation vy. United 
States, 295 U. S. 495, 79 L. Ed. 1570, 55 S. Ct. 837. 

16. House Joint Resolution 375, 73rd Congress. 

17. Senate Report on Senate Bill 195, 74th Congress, 94 

18. id. 50. 

19. United States Code Annotated, August, 1935, Cumu 
lative Pamphlet, 426. 

20. Statements of Senator Wagner and Mr. Biddle in 
hearing of Senate Committee on Education and Labor, Senate 
Report on Senate Bill 195 of 74th Congress 

21. United States Code Annotated, August, 1935, 
Cumulative Pamphlet, 428-429 


The act then specifies in Section 8* five unfair 
labor practices: 

(1) Interference with employees in the exer- 
cise of the rights granted by Section 7 above 
quoted. 

(2) Interference with the formation of any 
labor organization or the contribution of financial 
or other support to it, (this being directed particu- 
larly against company unions). 

(3) Discrimination in regard to employment 
for the purposes of either encouraging or discour- 
aging membership in any labor organization, with 
a proviso that this should not prevent requiring 
membership in a union as a condition of employ- 
ment if the union was the duly chosen representa 
tive of the employees for the purpose of collective 
bargaining. 

(4) Discharge or other discrimination against 
an employee because of filing charges or giving 
testimony under the act. 

(5) Refusing to bargain collectively with the 
representatives of the employees. 

Section 97° provides that representatives se- 
lected for the purposes of collective bargaining by 
the employees in an appropriate unit shall be the 
exclusive representatives of all the employees in 
the unit for the purposes of collective bargaining 
in reference to wages, hours or other conditions of 
employment, but any individual employee or group 
of employees shall have the right at any time to 
present grievances to their employer 

For the purpose of administering the act there 
was created a board to be known as the National 
Labor Relations Board composed of three mem- 
bers to be appointed by the President with the 
consent of the Senate.** Among the powers con- 
ferred were the power to determine the appropriate 
union for the purpose of collective bargaining in 
any case in which a question might arise, and to 
determine by secret ballot if necessary represen- 
tatives of the majority of employees for the purpose 
of collective bargaining; also exclusive power to 
prevent any person (employer in effect) from en- 
gaging in any of the unfair labor practices defined 
in Section 8 affecting commerce.*® 

The act prescribes the procedure for the inves- 
tigation and determination by the board of com- 
plaints of unfair labor practices, after notice and 
hearing. It provides that the board may petition 
an appropriate federal court to enforce its deter- 
mination and also that any person aggrieved may 
petition a like court to modify or set aside the order 
of the board. In either case the matter shall be 
heard in the court upon the record made before the 
board with any further evidence that the court may 
direct to be taken before the board and added to the 
transcript. It is provided that the findings of the 
board as to the facts, if supported by evidence, shall 
be conclusive. The board is given broad powers 
of investigation including powers to compel the at- 
tendance of witnesses and the production of docu- 
ments.*° The act provides that nothing in it shall 
be construed to interfere with, impede, or diminish 
the right to strike.*’ 





22. id. 429 

23. id. 429 

24. Section 3, id. 427. 

25. Sections 9, 10. id. 429-430. 

26. Sections 9, 10, 11, 12, id. 429-433 
27. Section 13, id. 433 
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A second important requirement of the present 
act is that employers shall bargain collectively with 
the representatives of their employees. The decla- 
ration of such a duty is not new. Section 301 of 
the Transportation Act of 1920°* provided that all 
railroad labor disputes should be considered and if 
possible decided “in conference between represen- 
tatives designated and authorized so to confer by 
the carriers, or the employees or subordinate officials 
thereof, directly interested in the dispute.” The 
Railway Labor Act of 1926*° made it the mutual 
duty of the carriers and their employees, “to exert 
every reasonable effort to make and maintain agree- 
ments concerning rates of pay, rules and working 
conditions.” The novel element in the present act 
is the effort to make this duty legally enforceable. 

Recognition of the right of the majority of 
employees in any unit to choose representatives 
for the purpose of bargaining for all the employees 
in the unit, goes back at least as far as the National 
War Labor Board. In construing the right of em- 
ployees to bargain collectively, the Board held con- 
sistent.y that the majority should select the 
representatives of the employees for that pur- 
* There being in many instances no organ- 
ization of employees to conduct collective bargain- 
ing, the Board formulated a plan for setting up 
such an organization and based it upon the prin- 
ciple of majority rule.** 

Under the Transportation Act of 1920, the 
United States Railroad Labor Board prescribed 
the procedure to be followed in collective bargain- 
ing, as follows: 

“The majority of any craft or class of employees shall 
have the right to determine what organization shall rep- 
resent members of such a craft or class. Such organiza- 
tion shall have the right to make an agreement which shall 
apply to all employees in such craft or class. No such 
agreement shall infringe however upon the right of em- 
ployees not members of the organization representing the 
majority to present grievances either in person or by 
the representatives of their own choice.’** 

Although the Railroad Labor Board under the 
Transportation Act had no power to enforce its 
determinations in labor disputes except through 
the force of public opinion after publication of the 
facts, the Supreme Court considered the regulations 
established by the Board for collective bargaining 
in two cases.*® The opinions reflected a benevolent 
attitude toward the policy of the Board. This is 
natural as far as the majority rule is concerned be- 
cause it is in line with the policy adopted by the 
author of the opinions, Chief Justice Taft, when he 
was co-chairman of the National War Labor Board. 

There is one precedent in reference to this 
matter of exclusive representation of employees for 


pose.® 





34. 41 Stat. at L. 456. 

35. 44 Stat. at L. 577. 

36. Decisions of National War Labor Board, 129, 130, 
132, 274, 297, 393, reported in Bulletin of United States Bureau 
of Labor Statistics, No. 287. 

37. Bulletin of United States Bureau of Labor Statistics, 
No. 287. 

38. Rule 15 quoted in the opinion in Pennsylvania Rail- 
road System and Allied Lines Federation v. Pennsylvania 
Railroad Company, 267 U. S. 203, 69 L. Ed. 574, 45 S. Ct. 307. 

39. Pennsylvania Railroad Company v. United States 
Railroad Labor Board, 261 U. S. 72, 67 L. Ed. 536, 43 S. Ct. 
278; Pennsylvania Railroad System and Allied Lines Federa- 
tion v. Pennsylvania Railroad, 267 U. S. 203, 69 L. Ed. 574, 
45 S. Ct. 307. 








> 


AMERICAN B 


the 


persons chosen by 
although it occurred 
istrial Recovery Act. That 
Denver Tram 


collective bargaining by the 
majority, 
under the 


that is cited 
National Ind 


is the decision in the matter of The 


way Corporation by the National Labor Board.” 
It is cited because that board consisted of repre 
sentatives of both emplovers a employees, and 
the result was concurred in | ill the representa- 
tives of employers on the board except one, Mr 
Pierre S. du Pont. Complaint was made that the 


1 


would not recognize the 
the agency for collective 
all the « and continued to 

was negotiat 
The 


1e complaint, 


company union chosen by 
the majority 

of 
ith the compan. 
the uni 
Labor 


as 
bargaining 
deal w 
with 


National 


union while it 
lected by the majority. 
Board sustained tl 


+ 


Mr. du Pont alone dissenting, and decided that 
the union was selected | e majority as the 
agency through which the en yvees of the com 


pany would collectively bargain with the manage 
ment in negotiating an agreement and in the settle 
ment of any disputes that might arise. 


Constitutional Questions Concerning the Act 


Act was held 
reason that it dele 
gated legislative power to President to declare 

ion and that it went beyond 
the power of Congress t l interstate com 
‘t If the National Industrial Recovery Act 
might otherwise sustained in reference 


to businesses which were interstate in character, 


The National Industrial Recovery 
unconstitutional for the double 
1 

tne 


what was fair competit 


merce 


ha Ve 
1 


( 
the delegation by Congress of its legislative power 
was fatal, and the law fell altogether. The National 


ubject to the ob 


delegation of legislative 


Relations Act 
an 


because the act definitely 


Labor 
jection 
power, 


of improper 
specifies the un 
fair labor practices National Labor 
lations commissioned to investigate and 


prosecute. 


Re 
Board is 
The question whether the act is a 
i Congress to 
present, however, and 
iether the act amounts to a 
within the mean 
federal constitu 


proper exercise of regu 
late interstate com 
also the question wl 


libe rtv or 


the power of ( 
merce, 1s 


deprivation of propert\ 


1 


ing of the fifth amendment of the 
tion. 


The Application of the Commerce Clause of the 
Constitution 

labor relations of employers 

rtation commun! 


The regulation of 
engaged in furnishing transp¢ or 
state bus lines 
to 
by 


cation between states, such as inter 


and telegraph companies, would seem constitute 


analogy to 
number of the 


a regulation of interstate commerce 


similar acts affecting railroads \ 


proceedings before the present National Labor Re 
lations Board under the act concern such com 
panies.‘? The supporters of the act desire how 
ever a much wider application than this. In prac 
tice it is being applied by the Board to industries 
reneralls In such cases it is customary for the 

40. Decisions of the National Labor Board, August 1933 
March 1934, 64. 

41. A. L. A. Schechter Poultry Corporation vy. United 
States, 295 U. S. 495, 79 L. Ed. 1570, 55 S. Ct. 837 

12. In the matter of Pennsylvania Grevhound Lines, Inc 
In the matter of Delaware-New Ik erry Company, In the 
matter of New E: ind Tr SI tat Company, In the mat 
ter of Mackay Radi W Telegrapl Company, Decisions of 
National Labor Rel Boards, (¢ IV-C-2, I-R-2, C-16 
Labor Law Service of Comm erce Clearing House, Inc., Sec- 
tions 15501. 15502. 15507. 15514 
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Board to recite in its decisions the large 


of the raw materials of the industry which are 
drawn from other states and likewise the propor 
tion of the product destined for other states 

order to show a substantial effect upon interstate 
commerce.* In the case of the Weirton Steel 
Company*? arising under Section 7(a) of the Na 
tional Industrial Recovery Act, the District Court 
of Delaware held that elements of tl kit r 

not sufhcient to bring regulation of the labor rela 
tions of a manufacturer, even a large manufacture! 
within the category of interstate commerce 1 
the light of the decision of the Supreme Court I 
the Schechter case it seems very doubtful ether 


that court will reach any different conclusion when 


The Supreme Court 


the question comes before it. 
in the Schechter 


, p j 
airect 


case distinction betw 


irect effects of transactions 


drew a 
and ind 


terstate commerce, and said that only the formet 
were within the power of Congress to regulate 
Supporters of the present law cite decisions of 
two classes in which federal laws have been upheld 
as regulations of interstate commerce: decisio1 


concerning attempts to monopolize trade extend 





ing over several states*® and decisions concerning 
transactions which, although conducted in a single 
state, are only Stages 1n the progress of commod! 
ties from one state to another, part of the “stream 
of commerce,” as the phrase 1s.* Che Supreme 
Court in the Schechter case however rejected both 
these classes of cases as precedet ts tor t ula 
tion of the live-poultry business in N¢ ty 
although it appeared that 96% of the live-poultry 
there marketed came from other states Che court 
in argument cited in fact decisions in which labor 


disputes in industries in particular states, 
tions of a nature very similar to those here involved 
had been held not to affect interstate comm 

he federal District Courts are divided on the qu 
tion whether the regulation of labor cond 

a manufacturing business comes witl 


to regulate interstate commerce The different 
views are illustrated by such cases as Bemis Bro 
Bag Company v. Feidelson, 13 Fed. Supp. 153, and 
Stout et al v. Pratt, (Labor Law Service of Com 
merce Clearing House, Inc., Section 16184), the 
first of which holds that such regulation does com« 
within the power to regulate interstate commerce 
and the second that it does not. Just as this article 


to press, Judge Barnes of the District Court 
for the Northern District of Illinois, in the c: 


the Bendix Products Corporation, has held the pres 


roe 
goes 


ent act unconstitutional in entirety as in excess of 
the commerce power of Congress and in violation 
of the fifth amendment presently to be discussed 
It is difficult to see how the Schechter decision can 
be reconciled with any other view than that the 


National Labor Relations Act is unconstit 


43. In the matter of Bendix 
cision of National Labor Relations Board, Labor Law Service, 
supra, Section 15517 

44 United St: 


Supp. 255 


Products Corporation, D 


ates Vv. Weirton Steel Cor pat ri ed 


45. Coronado Coal Company Unit Mine W ers 
268 U. S. 295, 69 L. Ed. 963, 45 S. Ct. 551, Bedford Cut Stone 
Company v. Journeymen Stonecutters Asso i 
7, 71 L. Ed. 916, 47 S. Ct. 522 

46. Swift & Company v. United St 6 UL S 
149 L. Ed. 518, 25 S. Ct. 276, Stafford v. Wallace s U. S 
495, 66 L. Ed. 735, 42 S. Ct. 397, Board of Trade vy. Olser 
262 U. S. 1, 67 L. Ed. 839, 43 S. Ct. 470 

47. United Mine Workers v. Coronado Coal Company 
259 U. S. 344, 66 L. Ed. 975, 42 S. Ct. 570 ted Leather 


THE NATIONAL LABOR RELATIONS 


AcT 249 





tion to kinds of business like manufactur- 
re not dit interstate im character. 


re not directly 


The Application of the Fifth Amendment of the 


Constitution 
| rimary features of the National Labor 
\ct call for consideration in reference to 


( endment prohibiting the deprivation of 
ert property without due law: the 
» employers to refrain from interfering 
rganization of their employees, the duty 
collectively with their em 
irement to recognize the repre- 
he majority of their employ- 
of all for the purpose of col- 


pr cess yf 





the prohibition against inter 


fere1 employers with membership and partici- 
labor unions on the part of their em- 
l t have been held un- 


( ould almost certainly 


l. The view prevailed that an em- 

oht require his employees to keep out of 

s if he saw fit and had the power; fur- 

eI legislatures, federal or state, could not 

ke this right But in the very cases in 

vas held, there were dissenting opinions 

ere handwriting on the wall. In speaking of 

n condemned by his associates, Mr. 
Holmes said in the Adair case :*8 

t be doubted that to prevent strikes, and, so far 

ster its s erm irbitration, might be deemed 

re n important point of policy, and | think it im 

ngress might not reasonably think that 


at ae ld } 


e wou help a good deal to carry its 


Mr. Justice Hughes then 


rst rvice in the court, joined with 
Jus Holmes and Day in dissenting. With the 
of time there has come a much more gen 
enition of the inevitability as well as neces 


rganizations of employees to match the 
employers Che observation of Mr. Chief 
Hughes in the decision sustaining the Mort- 





( loratorium Law of Minnesota,” becomes 
n earlic it was thought that only the 

| of classes were involved, and 

the State itself were touched only remotely, 

been found that the fundamental interests of 

re directly affected; and that the question is 

ierely as of one party to a contract as against 

he use of reasonable means to safeguard 


ructure upon which the good of all depends.” 

Considering in this spirit the provision of the 
Rail Labor Law of 1926 prohibiting interfer- 
employer or employees with the or 
party, Mr. Chief Justice 
there was no 
The opin- 
the ami 


n oft the otner 


Hughes in a decision from which 
sustained it as constitutional. 
red that legislation to facilitate 
Herbert & M. Trunk Com 
1104, 44 S. Ct. 623, Industrial 
\ tion v. United States, 268 U. S. 64, 69 L. Ed. 849, 45 


103, 77 L 


International Union v 


S. 457, 68 L. Ed 
S. Ct Levering S. S. ( v. Morrin, 289 U. S. 


, 208 U. S. 161, 52 L. Ed. 436, 


Home Building & Loan Association v. Blaisdell, 290 
. 8, 442, 78 L. Ed. 413, 54 S. Ct. 231. 

xas & New Orleans Railroad Company v 
] | Clerks, 281 U. S. 548, 


Brother 
74 L. Ed 


settlement of disputes between railroads en 
gaged in interstate transportation and their em 
ployees, is clearly a phase of the power to regulate 
interstate commerce and further that it is not an 
invasion of any constitutional right The court 
said, 


cal le 


“The legality of collective action on the part of em- 
ployees in order to safeguard thei 
not to be disputed.” 


proper interests, 1s 


The court also said: 

“Congress was not required to ignore this right of 
the employees but could safeguard it and seek to make 
their appropriate collective action an instrument of peace 
rather than of strife. Such collective action would be 
a mockery if representation were made futile with inter- 
ferences with freedom of choice. Thus the prohibition by 
Congress of interference with the selection of representa 
tives for the purpose of negotiation and conference be 
tween employers and employees, instead of being an imva- 
sion of the constitutional right of either, was based on 
the recognition of the rights of both.” 

Opponents of the present act point out that in 
the latter case the opinion carefully refrained from 
expressly overruling the decisions in the Adair and 
Coppage cases, stating rather that those decisions 
were inapplicable; also that the opinion went on to 
say that the Railway Labor Act, “does not inter- 
fere with the normal exercise of the right of the 
carrier to select its employees or to discharge 
them.” The complaint was that the railroad was 
seeking to coerce the employees in their selection 
of representatives for the purpose of collective bar- 
gaining. It seems a narrow reading of the opinion, 
however, to conclude that an employer may not in- 
terfere with the selection of the representatives of 
his employ ees for the purpose of collective bargain- 
ing but he may use his power to prevent their 
joining a union. Membership in a union is ordi- 
narily the first means to collective action on the 
part of the employees which the opinion says is 
unquestionably legal. The further power which 
the opinion says Congress possesses, to safeguard 
the right of organization and make it an instrument 
of peace rather than of strife, would seem clearly 
to warrant a command to the employer to abstain 
from interference which experience shows is always 
productive of antagonism and strife. In short the 


decision in the Texas case seems to _ indicate 
strongly that the provisions in the present act 


against interference by employers with the self- 
organization of their employees, will be upheld. 
The act as originally introduced did not specify 
the fifth unfair labor practice specified in Section 8, 
that is refusal of an employer to bargain col- 
lectively with the representatives of his employees. 
This was inserted in the act at the instance of Mr. 
Biddle, chairman of the former National Labor 
Relations Board.** Questions naturally arise as to 
what it means and how far it is enforceable. 
Clearly it means that whenever questions of 
wages or terms of employment arise, employers 
shall be willing to confer and exchange views with 
their employees. Does it go farther? 
the former National Labor Relations Board, which 
were influential in the act, indicate that it may. The 
Board said in one case: 
“Section 7(a) therefore requires 
further than merely to receive the duly constituted rep- 
resentatives of their employees, to give ear to their de- 


Decisions of 


employers to go 
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mands, and to assent to such demands if they are satis- 
factory. The statute imposes duties consistent with its 
purpose. It contemplates that the demands of the em 
ployees, or modifications of such demands, if acceptable 
to employer, be embodied in an agreement, and that such 
an agreement bind both parties for a certain period of 
time.” 

In another case the Board said, 

“The company’s obligation under the circumstances 
here, as we have frequently pointed out, was to enter into 
collective bargaining negotiations with an open mind, to 
match unacceptable proposals with counter proposals and 
to exert every effort to reach an agreement 
binding it for an appropriate term.’ 

Professor Spencer of the University of Chicago 
and formerly Impartial Chairman of the Regional 
|.abor Board for Chicago, in a monograph upon the 
act,” suggests that the obligation of the employer 
interpreted, amounts al- 


reasonable 


to bargain collectively, as 
most if not quite to a unilateral compulsory arbi 
tration: unilateral because although the employer 
is bound to bargain, Section 13 of the Act expressly 
reserves the right of the employees to strike. Of 
course, if this is the effect of the provision it comes 
within the condemnation of the decision holding 
the act of the State of Kansas for the establishment 
of an industrial court unconstitutional. It hardly 
seems that the duty laid upon employers by the 
act to bargain collectively, is intended to go so far 
In a recent address Professor Millis of the Uni- 
versity of Chicago, one of the members of the first 
National Labor Relations Board, interpreted this 
provision of the act as follows 

“All that the statute requires is that the employer 
shall, upon their request, receive the properly selected and 
duly certified representatives of a majority of his em- 
ployees and confer with them in a reasonable effort to iron 
out the problems of wages, hours, tenure and conditions 
they wish to confer about.” 

Obviously if the 
pretation in different ways, some of which would 
make it legal and others illegal, the former should 
It does not seem that the reasonable 


provision 1s open to inte! 


be adopted. 
interpretation given by Professor Millis would vio 
late any right of the employer, and yet it would 
conduce much to the prevention of disputes 
and the settlement of differences. It is well known 
that one of the frequent causes of bitter and costly 
strikes has been the refusal of employers to dis 
with the representatives of their 
employees. Clearly an employer cannot be com- 
pelled by law to make any particular agreement: 
that is to pay more wages or grant shorter hours 
than he considers suitable. But it would seem that 
the public welfare is sufficiently affected to require 
that when differences with his employees arise, he 
should be willing to talk with them, to exchange 
views and in good faith to explore whether there 
is not a possible basis of adjustment. The duty 
so to act would not seem to amount to compulsory 
arbitration which is in the nature of compulsory 
agreement. It has been held in New York that an 
agreement between an employer and a labor union 


very 


cuss questions 


to treat with the properly accredited officers of the 





53. In the matter of National Aniline & Chemical Com 
pany, Decisions of National Labor Relations Board, I 114, 116 
54. In the matter of Eagle Rubber Co. id. 155, 157. 

55. Spencer, The National Labor Relations Act, 21-27. 
56. Wolff Packing Company v. Court of Industrial Rela 
tions, 262 U. S. 522, 67 L. Ed. 1103, 43 S. Ct. 630 








an 


not 


union on all grievances that may arise, 1s 
agreement to arbitrate.* 
It may be difficult to enforce fairly the require- 


ment of collective bargaining. The line between 
sincere and insincere discussion of differences to 


the end of finding a basis for agreement, may be 
hard to draw. On the other hand it seems probable 
that the courts will not enforce a finding that an 
employ er has refused to bargain collectively, unless 
his failure to discuss the questions in issue with 
representatives of his employees 1s rather clear. 


He cannot constitutionally be punished for re- 
fusing to make an agreement which in his judgment 


is unwarranted. 
A rather remote but not entirely inapplicable 
precedent is a decision of the Permanent Court of 
International Justice. It is essential to the juris- 
diction of the court that it appear that the dispute 
cannot be settled by negotiation. In holding that 
this condition was met in a case brought 
the court said in part: 
“Negotiations do not 
a more or less lengthy series of notes and 
may suffice that a discussion should have | 


before it,°* 


of necessity always presuppose 
dispatches; it 


een commenced, 


and this discussion may have been very short; this will be 
the case if a deadlock is reached, or if finally a point is 
reached at which one of the parties definitely declares 
himself unable, or refuses, to give way and there can 
therefore be no doubt that the dispute cannot be settled 


by diplomatic negotiation.” 

Employers can discuss questions of employ- 
ment that from time to time arise with representa 
tives of their employees without the sacrifice of any 
vital interest. and exchange 
views on the matters involved is so conducive to 
friendly relations and avoidance of unnecessary 
strife that it would seem not too much to require 
Reasonably construed and en 


Readiness to discuss 


for the public good. 
forced as it well may be, the provision of the act 
for this purpose seems probably within the com- 
petence of Congress. 

Stronger attack has been mat 
of Section 9(a), that the representatives 
selected for the purposes of 
by a majority of the employees in a bargaining unit, 
shall be the exclusive the 
employees in that unit for collective | 
in regard to wages, hours, othe 
employment, than upon any other feature of the 
the 


le upon the pro 
vision re} 
collective bargaining 


representatives ol all 
argaining 


or conditions Ol 


act. It is said that this clearly infringes upon 

constitutional right of the employees not in the 
majority to discuss the same matters, which are 
iust as vital to them as to the majority, with the 


employer, as well as his right to conter with them 

Before the constitutionality, the of 
the provision must be determined in 
with a proviso following, that individual 
ployee or group of employees shall have the 
at any time to present grievances to their employer 


meaning 
connection 
em- 
right 


any 


One construction, and not an unnatural con 
struction to avoid inconsistency with the main 


provision of Section 9(a), is that individual em- 
confer with 


ployees or groups of employees may) 
are peculiar 


their employer about complaints whic! 
to them. such for instance as undue severity ol 
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bers as he wishes. 
upon relate for the most part to his daily professional 


THE PENDING PLAN AND THE MEMBER WHO 


DOES NOT COME TO MEETINGS 


What the Association Now Offers to the Member Who Does Not Attend Meetings—The Pend- 
ing Plan Would Bring Him into the Picture by Giving Him a Voice and Vote in As- 
sociation Matters—Referendum by Mail Vote on Questions of Policy, Ete. 


By Hon. WILLIAM L 


RANSOM 


President of the American Bar Association 


ET us look at the American Bar Association 
L. from the point of view of the members who never 
to the annual convention. Fewer than ten 

per cent of the members of the Association attend its 
meetings. With about 28,000 members, the registra- 
from 2,000 to 3,000. It is not the same 
ten per cent who attend each year; preponderantly, 


come t¢ 


the attendance at a particular meeting is determined 
by the ition and time of the annual meeting, which 
is shifted to different parts of the country, and to 
lifferent months, in order to enable the lawyers of 
the respective regions to attend 

Consecutive attendance is practicable only for 
those most actively interested in Association work; 


ind a large majority of the members never come to 
a meeting at all, although generally remaining deeply 
loyal to the Association. The attendance this year 
will exceed 3,000, owing to the unusual interest in 
he convention; but ten per cent is a probable average 
maximum, particularly if tke total membership is in- 
creased as it should be. 

[wo characteristics of the convention attendance 


nay be noted. In the first place, out of 2,000 to 3,000 
awyers registered for a convention, the number present 
it a business session is likely to be a fraction of those 
registered, and a still smaller fraction of the total 
membershij In the second place, the lawyers who 
attend the convention come by their own choice, repre 
sent no one but themselves in the meetings, and cast 


lividual votes, although these same lawyers 
may actually be the officers of great State and local 


B \ssociations and could have been put in position 
attend and vote in a representative Capacity, accord- 

e ascertained views and wishes of thousands 
hundreds of members at home. As matters stand, 


he actions taken are given little of representative 
nificance; and the president of a State Bar Asso- 


310 


ation may be outvoted by two casual members who 
epresent no one and are responsible to no one. 
[he member of a State or local Bar Association 


feels fairly close to his organization. It meets 

lity or within easy distance by motor or rail. 

he does not attend and take part, the fault is his 
one. He knows its leaders and as many of its mem- 
The matters discussed and acted 


vork. Except in rare instances, State and local Bar 
\ssociations are not regarded as remote or aloof from 
heir membership. 

With the American Bar Association, geography 





No The references to articles and Sections are to the 
Plan as published in the February issue of the JourNat and as 
vailable also in pamphlet form, on request to Association head- 


and great distances make the matter more difficult. 
Many lawyers who wish to come to annual meetings 
cannot afford the expense and time. Meetings cannot 
be limited to matters of local interest. Control of the 
Association by those who come to conventions gives 
inevitably an impression of minority and remote 
control, in which the rank and file of members do not 
have voice or vote. 

In the nature of things, we face the question as to 
the part which the members at home are entitled to 
take, in the decision of the leadership and the policies 
of the National organization of the lawyers. 


What the Association Now Offers to the Member 
Who Does Not Come to Meetings 


The member at home receives the AMERICAN BAR 
ASSOCIATION JOURNAL each month, and advance pro- 
grams of the meetings, with copies of Committee 
reports which are too detailed to be considered by a 
casual convention. His name is listed as a member, in 
the directory in the annual report volume, which is ex- 
tensively referred to by lawyers, in forwarding business 
for the attention of lawyers in other parts of the coun- 
try. If he is a member of a Section which issues infor- 
mative bulletins as well as Committee studies, he re- 
ceives this material in that special field of law. The 
member at home has the consciousness of being a mem- 
ber of the National organization of the Bar ; but, unless 
he can come to a convention, he does not know what, 
if anything, he can do to fulfill his rights and duties as 
a member and to manifest his interest in the Association 
and its work. 

The member at home has no vote or part in the 
nomination or election of officers, or in the selection 
of those who nominate and elect officers. Unless the 
Executive Committee decides on a referendum to the 
Association membership on a question of policy (which 
it has done in one instance), the member at home has 
no voice or vote in the determination of the policies 
of his Association. He has not even a voice or yote 
in selecting those who decide the policies. 


The Member at Home Must Be Given a Voice 
and Vote in Association Matters 


To state the present situation dispassionately is 
to make it clear and certain that remedial action must 
be taken at the Boston convention. The control of the 
Association should be placed definitely under the con- 
trol of the members at home and the Bar Associations 
in the States. 

I go along heartily with anyone who urges the 
advantages of deliberation and conference, and who 
believes that the many or most matters are handled 
better by selected representatives than by those who 
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have not had the benefits of discussion and the develop- 
ment of a consensus of informed opinion. I realize, 
too, that the members who come to a convention are 
entitled to have its sessions attractive and useful, and 
to have the means of presenting and recording their 
views On Association matters, after discussion. 

Leadership is vital and essential in Bar Associa 
tion matters. In the final analysis, courageous and 
competent leadership by unselfish men is of greater 
consequence than any ascendancy of mere numbers. 
So far as I am concerned, | would be utterly unwill- 
ing to destroy or impair responsible leadership or the 
representative principle, in the conduct of the affairs of 
the American bar Association. 

But the acceptability of the representative system 
implies, to me, the establishment of methods of nomi- 
nation and election under which the rank and file of 


the members, including those who do not come to the 


conventions, have a voice and vote in the selection of 


the delegates and the decision of policies. 


The Pending Plan Would Bring Into the Picture 
the Member at Home 

In the first place, the selection of the State Dele- 
gates is taken home to the members in the States, and 
is no longer left to the comparative few who come to 
the conventions. At the present time, the relatively few 
members who come to a convention, from a State, meet 
in a hurried “caucus” and select the member of the Gen- 
eral Council from the State, under circumstances which 
rarely give freedom or deliberation of choice. Under 
the pending plan, the members at home, any twenty-five 
of them in a State, make by petition the nominations for 
State Delegate (Article V, Secs. 4 and 5). To all of the 
members of the American Bar Association in each State 
are mailed the ballot for that State, containing the nom- 
inations made by petition, with a space for personal 
choice (Sec. 5). The American Bar Association mem- 
bers in each State will thereby be represented in the 
House of Delegates by a Delegate of their own choos- 
ing, through election by mail ballots at home. 

In the second place, the State Delegates thus 
chosen are a nominating body for general officers of 
the Association and members of the Board of Gov 
ernors (Article VIII, Sec. 1); but the nominations by 
the State Delegates have to be made at least 70 days 
before the opening of the annual meeting, and promptly 
published (Sec. 1). If the members of the Associa 
tion do not like the nominations thus made, any 200 
members (not more than 100 from one State) may 
make other nominations, forty days before the annual 
meeting (Sec. 2); and these nominations are promptly 
published. 

Well in advance of the annual convention, all of 
the members of the Association will have the means 
of knowing who have been nominated, and will have 
the opportunity of talking with their representatives in 
the House of Delegates and making known their choice, 
as well as the opportunity of attending the convention 
If a majority of the State Bar Associations in a Federal 
judicial circuit wish the member of the Board of 
Governors to be elected by mail ballot by the Ameri 
can Bar Association members resident in such circuit, 
the pending plan provides for such direct election by 
the membership (Article VIII, Sec. 4). 

In the third place, each State Bar Association, and 
each local Bar Association entitled to representation in 
the House of Delegates, will choose its own Delegates 
in such way as its members see fit: and that selection 
of Delegates will be made by the lawvers at home in 
the States. Like the State Delegates elected by mail 


ballots at home in the States, the Bar Association 
Delegates will be separately and autonomously chosen, 
in and by each of the States. 


Referendum by Mail Vote on Questions of Policy 


As to the decision of policies of the National 
Association, the pending plan creates the machinery 
for a referendum to the members at home in their 
States (Article V, Sec. 10), by mail votes upon ques- 
tions of Association policy, at the instance of the House 
of Delegates or the Assembly (Article IV, Sec. 2). 

The referendum provision applies also to amend- 
ments to the Constitution of the Association, in the 
event the House of Delegates and the Assembly dis- 
agree upon an amendment (Artitl XII). At the 
present time, the members at home have no vote upon 
amendments to the Constitution of the Association 

Another aspect of the pending plan is the creation 
of Advisory Committees, in relation to Standing and 
Special Committees of the Association (Article X, Sec. 
1). A member from each State is appointed to each 
Advisory Committee, usually upon the recommendation 
of the president of the State Bar Association. These 
Advisory Committees will make available to the Associ- 
ation Committees a representative cross-section of the 
opinion of the profession throughout the United States, 
and will be able to perform these functions by mail, 
without attending meetings. ‘ 

[ have not discussed, in this article, what seems 
to me to be the most important aspect of the whole 
matter, from the point of view of the members who 
do not come to the convention; viz., the establishment 
of direct and frequent contact between the Association 
and its whole membership, along lines of practical 
assistance to the lawyer in his professional work. | 
adverted to this subject in an address on “Bar Asso- 
tions and the Average Lawyer,” which is published 
elsewhere in this issue, 


Conclusion 


I return to my fundamental approach to the plan 
to be voted on in Boston on August 24th; viz., that it 
unquestionably represents a great advance and improve- 
ment over what is now in force, and should be adopted. 
The Coordination Committees and the General Coun- 
cil have done a competent and sound piece of work, 
with the aid and advice of many Bar Associations and 
members of the Association. The whole plan has been 
devised for practicality and for progress. If and as 
experience suggests further improvements, they can 
be made; but controversy about details or ultimates 
would be fatal, in Boston. 

The suggestion has been made by some that the 
election of officers should be made by a nationwide 
mail ballot of the membership. 
cratic and attractive aspects; and further experience, 


The idea has demo 


after the members at home have become accustomed 
to broader participation in Association affairs, may 
make its adoption advisable. 

But I do not believe we should g 
time, or amend the pending plan to that effect. Are 
we ready to give up the advantages of discussion and 
deliberation and informed judgment, as to the qualifica- 
tions of candidates to carry on the particular work of 
the Association? It is highly desirable to elect qualifi- 
cations rather than names. The 28,000 members are not 
yet closely familiar with the work or the needs of the 
Association, and direct election by Nationwide ballot 
might have some unsuspected hazards. For one thing, 
the great numerical preponderance of Association 


ro so far at this 
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embet in a few of the largest cities, in a few 
relatively small section of the country. (See 
re 1105 of the 1935 Annual Report of the Associa- 
tion). In the Association thus far, and in the pending 
plan, we have given no ascendancy to numerical pre- 
mderance and have kept the Association National and 
\nother aspect is that, in the 
grated or inclusive Bar States, the members choose 
e members of the Board of Governors by mail ballot 
| ! in their respective judicial circuits ; and the 
hen generally selects the officers, 
thout any vote of the general membership. Experi- 
se States has, | believe, sustained that 
ice. I know of no State or important local 
ation in the United States which now elects 
ts officers by mail ballot of the membership. 
ings considered, the pending plan seems to 
me to embody the forward steps which may most 
soundly be taken at this time. With such a plan in 
effect, the Association can appeal confidently for the 
membership and cooperation of at least 50,000 to 75,000 
lawyers, whether they come to conventions or not. 
be adopted or rejected, in Boston, 
, by the members who attend that 
nventio1 \ three-fourths’ vote is required for 
idoption. If the members who do not usually attend 
ns wish the pending plan adopted, they should 
make tl ear an exception and be on hand to vote. 

In my next articles, I expect to discuss the annual 
convention and what can be accomplished, through the 
pending plan, to make the sessions more attractive and 
useful to the general membership; and shall also 
uss some of the questions that have been raised as 

pl f any members have objections or sug 
estions to the present draft, they should in fairness 
fered w, so that the plan may be put in the 
best possible form for final submission to the conven- 
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Research in International Law 
Affiliates With American 
Law Institute 


By Henry S. FRASER 
r of the Syracuse, New York Bar* 


INCE January 1, 1936, the Research in Inter- 
national Law, conducted since 1927 under the 


ces of the faculty of the Harvard Law 


School is been affiliated with the American Law 
Institut [his important event in the history of both 
bodies will unquestionably make possible a stili greater 
ontribution by both groups to the modernization of 
ll law. It is altogether fitting, and a sign of the times, 


it the titanic labors of the American Law Institute 

restating the municipal common law should now be 
upplemented and expanded by the efforts of a group 
and scholars in codifying, so far as practic- 
able, the law of nations. Despite the present emphasis 
he United States upon an isolationist policy, law- 
rs as a whole well know that the future of this coun- 
ry is intimately bound to the life of other peoples. No 
icy of isolation has ever endured in the world’s his- 
tory, and in the light of that fact alone it would ap- 
ir the part of wisdom for the bar of America to 
nsider deeply at this time the fundamentals of inter- 


f 





Mr. Fraser is a member of the Advisory Committee of 
arch in International Law, and Legislative Reporter of 
the New York State Bar Association. 


national law. That this will now be possible in greater 
degree than ever before is due to the affiliation atore- 
said. 

As the present writer has pointed out on prior 
occasions in these pages,’ the Research in International 
Law is doing in its field what the American Law Insti- 
tute is performing in its sphere. The approach 1s 
somewhat different, to be sure, but the results are 
similar. Whereas the Institute surveys the common 
law in an effort to discover not only the weight of 
authority but the rule most consonant with reason, 
thereafter promulgating its ultimate finding in the ex- 
pectation that courts will with increasing frequency 
resort to its authority, the Research in International 
Law studies, both from the point of view of the pres- 
ent and of the past, the practices of nations in their 
relations with each other, thereafter stating a propo- 
sition of law in such form that it may be susceptible 
of present incorporation in a multilateral treaty. Very 
often a rule thus agreed upon by the members of the 
Research in International Law is not altogether logi- 
cal nor conducive to a symmetrical jurisprudence, but 
is a rule which, it is believed, will recommend itself 
by its essentially practical character to any Foreign 
Office. 

Proceeding in the above fashion the Research has 
during the past eight years drafted model treaties in 
the fields of nationality; territorial waters; responsi- 
bility of states; diplomatic privileges and immunities ; 
legal position and functions of consuls; piracy; com- 
petence of courts in regard to foreign states; extradi- 
tion; jurisdiction with respect to crime; and the law 
of treaties. Studies are now beginning in three addi- 
tional fields, namely, judicial assistance; neutrality; 
and the recognition of states. These model treaties 
have been first published as supplements to the Amer- 
ican Journal of International Law and have later ap- 
peared separately in bound form. Unlike the restate- 
ments of the Institute, however, each article of the 
treaties is accompanied by elaborate comment in which 
the relevant statutes, adjudications, and historical and 
bibliographical material are assembled and discussed. 

As a consequence of the affiliation between the 
Institute and the Research, each organization while 
maintaining its separate autonomy will be assisted by 
the other, that is to say, the director of the Research, 
Manley O. Hudson of the Harvard Law School, will 
maintain close contact with the director of the Insti- 
tute, William Draper Lewis of Philadelphia. In the 
future, plans for the work of the Research, including 
the choice of subjects and the selection of reporters, 
will be submitted to the Council of the Institute before 
their final adoption by the Advisory Committee of the 
Research. 

The American Law Institute will not be obligated 
to finance the work of the Research in International 
Law, but the Council of the former may, as it sees fit, 
lend its aid to the solicitation of funds by the latter. 
The Council of the Institute will be kept fully in- 
formed of the progress of the work of the Research, 
and from time to time the Council may bring the re- 
sults of such work to the attention of the members of 
the Institute in their annual meeting. The acceptance 
of the results of the Research in International Law 
by its advisory committee is not to be definitive until 
after such results have been submitted to and consid- 
ered by the Council of the Institute. Final decision, 

(Continued on page 266) 





1. “The Research in International Law,” 18 American 
Rar Association Journal 512 (Aug., 1932); “The Research in 
International Law—Third Phase,” 21 ibid 728 (Nov., 1935). 
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AN EXPERIMENT IN QUALITATIVE 
STATISTICS 

Dean Wigmore’s article in this issue, 
entitled “Appraising our State Supreme 
Courts: A Tentative Method,” suggests 
new possibilities in the way of evaluating 
the work of these tribunals. The method is 
professedly tentative, and a certain subjec 
tive element can hardly fail to enter into 
the application of the suggested standards 
in the case of the various judges. Even the 
standards themselves may be considered as 
needing amplification or revision. But the 
undertaking is unique and in a compara- 
tively novel field as far as the law is con 
cerned—that of qualitative statistics. 

Dean Wigmore applies the standards 
enumerated in this article only to the parts 
of opinions dealing with points of evidence. 
The resulting appraisal faa necessarily be 
incomplete—based merely on ability shown 
in a single branch of the law. “The ideal 
appraisal (which is also practicable), he 
points out, “would be to assemble the re 
sult of similar surveys made in several other 
principal branches — Criminal Law, Com- 
mercial Law, Procedure, Property, Admin 
istrative and Constitutional Law, with other 
subdivisions. The present appraisal 1 
offered simply to illustrate the possibilities 
of the method.” 

The four groups of State Supreme 
Courts, representing the results of this first 
tentative appraisal as to judicial ability, con 
tain some real surprises. One of these is 
the position assigned to the Massachusetts 
Court in Group III. Dean Wigmore him- 
self raises the question: ‘How can this be? 
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We know, or rather, all other impressions 
and deductions combine to tell us that it is 
a most able and justly honored Court. Its 
opinions (except those of a single judge), 
measured by the present method, do not 
seem to place it where it belongs. What ob 
jective element is lacking, in the present 
method, which if reckoned would have 
placed more correctly that eminent Court?” 

Heretofore, appraisals of courts have 
generally been on the basis of the total 
amount of the work done, the condition of 
the docket, the number of cases disposed of, 
the length of time taken in reaching a hear 
ing, the time consumed on an average in 
each case. The question of quality seemed 
too elusive to be determined by any avail 
able method. Dean Wigmore has at least 
suggested a way of attempting to get at this 
prime and neglected element, although it 
must be confessed that it involves a good 
deal of work by able and unbiased men over 
a considerable period. However, quantita- 
tive statistics in the legal field have come in 
to their own and found those willing to give 
the necessary time and energy, and it is not 
inconceivable that qualitative statistics will 
arouse an equal amount of enthusiasm and 
self-sacrifice. 

Dean Wigmore’s exposition of his ten- 
tative method of appraising the relative ju 
dicial ability of the State Supreme Courts 
is the latest of a series of efforts to get at 
the facts of the legal profession. Probably 
no profession in history has been subjected 
to so many surveys as the law has been dur 
ing the last ten years. Surveys of the Bar, 
its income, its distribution; of legal educa 
tion and the character of the schools which 
offer it; of the actual processes of Justice in 


State and Federal Courts; of the defects of 


Criminal law and administration, have be- 
come commonplaces during recent years 
and have unquestionably furnished much 
valuable material for professional and legis 
lative action. Of late, on a somewhat lim- 
ited scale, there have been surveys to deter- 


mine the number of indigent members of 
the profession and to devise some means of 


help. It seemed that the field had been well 
covered, and that the method had been 
fairly standardized. 

But Dean Wigmore has suggested, not 
a new group for survey, but a new method 
of approach and of appraisal. He states in 
his article why such an appraisal of the work 
of the Courts is desirable. Just at present 
there does not seem to be any practical 
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method ot making these qualitative deter 
minations of ability with respect to the Bar, 
and its individual members, in a similar ob 
jective fashion, but that may come later. 
THE MEMORIAL TO ST. 
MEANING 


The memorial window to St. Ives in the 
Cathedral of Tréguier, Brittany, will be ded 
icated on May 18. President Ransom has 

a Special Committee to represent 
the American Bar Association on this inter- 
esting occasion. 

In raising this memorial to the memory 

St. Ives the American Bar is not only 
Saint and a great lawver of the 
past but is also reaffirming a noble standard 
tor the present and the future. The heroes 
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of the law are something more than mere 
historical personages sentimentally consid 
ered. They are concrete and lasting affirma- 
tions of what the profession considers its 
best and highest self, and the influence of 


their example cannot be too highly esti- 
inated 

Che Bar of America is thus following a 
instinct in honoring St. Ives—the 
f austere and humble life, of bound 
less charity and human sympathy, whose 
nal career was devoted to the serv 
the poor and needy. The ideal of help 
fulness to those in need which he so strik 
ingly embodied has been one of the glories 
of the profession to this day—and we see it 
illustrated in the various forms of legal aid 
which individuals and Bar Associations have 
accustomed to furnish. In dedi- 
cating this memorial to him, the Bar ded 
icates itself anew to the great principles for 
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The Bar may also well re-learn from 
this occasion the value of heroes to a profes 
a nation. Bagehot, the En- 
elish economist and essayist, ascribes the 


stood 


sion as ell as 


distinct national character of the people in 
various countries to the imitation of admired 
types. No better explanation of the origin 


of the difference in the characters of the 
arious nations has yet been suggested. But 
tion of admired types through the 
centuries can give such form and mold to 
the mind of a whole people, it may safely be 
issumed that admiration of professional 
types through a long period will have a sim- 
ilar eftect on the members of the profession. 
The young, particularly, will tend toward 
the type they admire and reverence and the 
result will be lawyers who embody the 


if imita 


admired qualities to some extent at least. 

This being true, it is the business of the 
profession to see that the right sort of 
heroes of the law are set up for admiration 
and imitation. No one can doubt that some 
of the present troubles of the profession are 
due to the too long-continued admiration on 
the part of many of the proverbially smooth 
and successful lawyer. Legal biography can 
set up standards for the young law student 
and young lawyer in concrete human form, 
which may prove much more effective than 
a study of professional ethics—important as 
that is. Paying honor to the great figures of 
legal history—as in the present instance— 
will also help. 

And all this will not only aid in produc- 
ing the desired character of the profession 
as a Whole, but will be of service to many an 
individual in the process. For in times of 
doubt and trial it is generally a person—a 
well loved face, an admired heroic figure— 
rather than a principle that rises in the mind 
of the average man and speaks the decisive 
word. 


DE PROFUNDIS 

The object of this little editorial note is 
to save correspondence as well as to prevent 
divers other difficulties that are frequently 
arising. 

First, the statement on the cover pages 
that the price of the Journal to members is 
$1.50 does not mean that a member can se 
cure more than his own one subscription at 
that price. 

Second, when request is made tor a 
photograph for publication in the Journal, 
please do not send half-tone cuts or “mats.” 
These are never the right size for our col- 
umns, the half-tone is seldom made with a 
screen suitable for the paper we use, and the 
“mats” for stereotypes are made for news- 
papers and never look well in a magazine. 

Third, in case the address or article of 
someone else is sent in for publication in the 
Journal, the sender should be sure that it is 
sent with the knowledge and permission of 
the author and so state in his letter. 

Fourth, where a first draft of an article 
is sent to the Journal, with the intention of 
sending a corrected and final draft in case 
the article is accepted for publication, the 
situation should be made perfectly clear in 
the letter of transmittal. Sometimes the first 
draft has been put in type before the office 
has any intimation that a final, substitute 
draft is to be sent. 
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Fxing of Price Differential, under New York 


Having Well Advertised Trade Name Held Valid Exercise of State Power 


Milk Control Law, in Favor of Dealers Not 
Differential 


Also Applies to Those Entering Business Subsequent to Act—Ohio Statute Regulat 


ing Sale of Prison Made Goods and Fede 
Same Subject, Held Constitutionally \ 


the Anti-Trust Laws Not Maintainable Where 
port Conspiracy Charge—Meaning 
Act—Other Bankruptcy Cases 


Section 77B of Bankruptcy 


By Epcar B. 


State Statutes—Validity of Regulation Prescribing 
Differential in Selling Price of Milk 

The fixing of a differential of one cent per quart in the 
sale of milk to stores, in favor of independent dealers and 
against dealers having a well advertised trade name, is a 
valid exercise of the power of the state, under the Emer- 
gency Milk Control Act of New York. 

Bordens Farm Products Co., v. Ten Eyck, 
Adv, Op., 469; 56 Sup. Ct. Rep., 453. 

This opinion dealt with the validity, under the 
Fourteenth Amendment, of the fixing of a price dif 
ferential, under the New York Milk Control Law, of 
one cent per quart for milk, in favor of dealers not 
having a “well advertised trade name.” The District 
Court, after a hearing before a master, dismissed the 
appellant’s bill, on the merits, thus denying an injunc 
tion and upholding the fixing of the differential. 

On certiorari, this was affirmed by the Supreme 
Court by a divided bench. Mr. Justice Roperts de 
livered the prevailing opinion 

The appellant, which has a well advertised trade 
name, alleged that the fixing the differential 
resulted in loss of business to it and in irreparable 
damage. On a prior appeal, the Court had ruled that 
the constitutionality of the challenged provision would 
have to be determined on the basis of facts as to which 
the parties were in dispute. Accordingly, the bill was 
amended, evidence taken, and findings made. 

The allegations set up by amendment to the bill 
asserted that prohibition of the sale of loose milk, and 
the resultant change from loose to bottled milk engen 
dered widespread price-cutting, a steadily declining 
price level, unstable market conditions and great varia 
tion in price. The prices paid to producers by all deal 
ers are fixed at the level, no matter how the 
dealers are classified, and the services rendered by the 
appellant and by independent dealers differ in no re 
spect. 

The findings established that dealers having a well 
advertised trade-name are in keen competition with 
independent dealers, and have no monoply, nor any 
thing approaching a monopoly, of the sale of bottled 
milk to stores. Also that the appellant’s trade-name, 
“Bordens,” has been built up largely by advertising, 
that Grade B Milk was alone involved ) 
conform to standards of quality, purity and cleanliness 
prescribed by law, whether sold by the appellant or 
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order 


Same 


(which must 


an independent dealer. Consequently, there was no 
support for the differential as a preventive of monopoly 
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ral Hawes-Cooper Act, Dealing with 
‘alid—Suit for Treble Damages undet 
Proof Not 


of “Equity Receivership” under 


Does Sup 


TOLMAN* 


or as a deterrent against illegal mbination or 
illegal trade practices, Or as a recogn n ol differences 
in services rendered. 

Che question remained, therefore, whether the dif 


ferential could be sustained as a measure 
the relative position in which the two classes of dealers 
were prior to the adoption of the Act 

Findings on this point were also made, whic 
summarized in the opinion. They art the effect that 
for a substantial period prior to the Act independent 
sold from one to two price 
charged by dealers with well advertised trade names, 
and the retailers resold with tl ntial. It 
was also found that the independents attempted but 
unable to sell at the same price as the other 
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1 are 


dealers cents eClOow the 


l@ Same allitere 


were 
dealers. 

Holding that, on the 
fixing of the differential does not deny to the 


basis of the findings, the 
appellant 


equal protection, Mr. Justice Roserts said 
“The argument is that the classification is arbitrary 
since the statute puts the appellant and other dealers who 


have well advertised trade names in a single class solely 


by reason of the fact that their legitimate advertising has 


brought them good will Oo, It 1s Sa they are penalized 
for their business skill and acumen Phe er seems 
sufhciently obvious. In enforcing its policy of price fix 
ing,—a temporary expedient to redre an injurious eco 
nomic condition—the legislature eved a fixed 
minimum price by dealers to stores would not preserve the 
existing economic method of attaining equality of oppor 
tunity. Chat method was tor the advertised dealers 
to rely on their advertising to obtain a given price, and 
for the independents to retain their sl market, 
not by counter-advertising but by light reduction of 
price. rhe one expedient the irport to 
touch: the othe: by hxing the same minimum for all deal 
ers it would effectually destroy In these circumstances, 





it was competent to the law maket the 


iring 





limited term of the legislative experiment, to preserve 
the existing relationship of advantage established by the 
past trade practices of the two grou So to do, we must 

it] h | Lon a , 
assume, was within the legislative p r under the state 
constitution. No prohibition of the expedient found in 
the federal Constitution, unless in the urteenth Amend- 








ment. We have held that article does not prevent the fixing 
of maximum and minimum prices for milk, in the circum- 
stances existing in the State of Ne York in 1933. We 
now hold that to provide that a differential of one cent 
maintained by the independent dealers shall continue does 
not deny their advertised competitors equal protection 
Chere was a plain reason for the classificatior It was m 

merely that appellant had e lished good t was 
that there had resulted a ba € t advantage 
and the resulting disadvantage to thx ud S lealer, 
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that unintended disloca- 
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fit. Where, as here, there is recogni- 
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a disregard of the constitu- 
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created and 
In the light of the 
might reasonably have thought 
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ity of opportunity. Apparently, this means that a dealer, 
who through merit has acquired a good reputation, can 
be deprived of the consequent benefit in order that another 
may trade successfully. Thus the statute destroys equality 
of opportunity—puts appellant at a disadvantage because 
of merit. 

“Merely because on a given date there were differ- 
ences in prices under open competition, offers no rational 
reason for legislation abolishing competition and _per- 
petuating such differences. The status existing under com- 
petitive conditions certainly is not preserved by destroying 
competition. Formerly, appellant had the right to adjust 
prices to meet trade exigencies and thus protect itself from 
Now it must stand helpless while ad 
versaries take possession of the field. It may suffer utter 
ruin solely because of good reputation, honestly acquired.” 

Mr. Justice Van Devanter, Mr. Justice SuTH- 
ERLAND, and Mr. Justice BUTLER concurred with Mr. 
Justice McCREYNOLDs. 

The case was argued by Mr. Walter E. Hope for 
the appellant, and by Mr. Samuel Kramer for appellee, 
the State of New York, and by Mr. Henry S. Manley 
for appellee, Peter G. Ten Eyck. 


loss of business. 


State Statutes—Validity of Regulation Prescribing 
Differential in Selling Price of Milk 


The differential in the selling price of milk fixed under 
the New York Milk Control Act and upheld as in favor of 
independent dealers engaged in the business prior to the 
Act, cannot constitutionally be denied to like dealers enter- 
ing the business subsequent thereto. 

Mayflower Farms, Inc. v. TenEyck, et al., 80 
\dv. Op., 475; 56 Sup. Ct. Rep., 457. 

This opinion deals with another aspect of the New 
York Milk Control Act of March 31, 1933, re-enacted 
for another year commencing April 1, 1934, the ques- 
tion being whether the price differential fixed in favor 
of independent dealers could constitutionally be denied 
to dealers entering the field after April 10, 1933. 

A judgment of the New York courts sustaining 
the denial of the benefit of the differential was reversed 
by the Supreme Court, by a divided bench, in an opinion 
by Mr. Justice Roperts. The majority of the Court 
took the view that there was no reason disclosed for 
the discrimination. 

The appellant procured a license as a milk dealer 
in Brooklyn in the autumn of 1933, when it entered the 
milk business. It applied for a license under the new 
\ct but its application was refused on the ground that 
it had entered the business after April 10, 1933, but, 
contrary to the statute, had sold below the minimum 
established price. 

Holding that there was no basis for the discrimi- 
nation against newcomers into the field, Mr. Justice 
Roperts said: 

“The question is whether the provision denying the 
benefit of the differential to all who embark in the business 
after April 10, 1933, works a discrimination which has 
no foundation in the circumstances of those engaging in 
the milk business in New York City, and is therefore so 
unreasonable as to deny appellant the equal protection of 
the laws in violation of the Fourteenth Amendment. 

“The record discloses no reason for the discrimina- 
tion. The report of the committee, pursuant to which the 
Milk Control Act was adopted, is silent on the subject. 
While the legislative history indicates that the differential 
provision was intended to preserve competitive conditions 
affecting the store trade in milk, it affords no clue to the 
genesis of the clause denying the benefit of the differentral 
to those entering the business after April 10, 1933.” 

Consideration was given to the contention that the 
legislature believed that an equal price basis for all 





dealers would drive most of the business into the hands 
of large and well known dealers, and that though it was 
desired to prevent this, there was no desire to increase 
the lower price competition by enlarging competition 
against the dealers with well-advertised trade names. 
The contention was rejected with the following com- 
ment: 

“This is but another way of saying the legislature de- 
termined that during the life of the law no person or 
corporation might enter the business of a milk dealer in 
New York City. The very reason for the differential was 
the belief that no one could successfully market an un 
advertised brand on an even price basis with the seller of 
a well advertised brand. One coming fresh into the field 
would not possess such a brand and clearly could not meet 
the competition of those having an established trade name 
and good will, unless he were allowed the same differ 
ential as others in his class. By denying him this advan- 
tage the law effectually barred him from the business.” 


Decisions upholding regulatory laws exempting 
persons already engaged in a specified calling or 
activity were distinguished. As to them the opinion 
states: 

“The challenged provision is unlike such laws, since, 
on its face, it is not a regulation of a business or an 
activity in the interest of, or for the protection of, the 
public, but an attempt to give an economic advantage to 
those engaged in a given business at an arbitrary date as 
against all those who enter the industry after that date 
The appellees do not intimate that the classification bears 
any relation to the public health or welfare generally; 
that the provision will discourage monopoly; or that it 
was aimed at any abuse, cognizable by law, in the milk 
In the absence of any such showing, we have no 


business. 
right to conjure up possible situations which might justify 
the discrimination. The classification is arbitrary and un 
reasonable and denies the appellant the equal protection 
of the law.” 

Mr. Justice Carpozo dissented, being of the 
opinion that the decision was irreconcilable with the 
Jorden case. He said, in part 

“The judgment just announced is irreconcilable in 
principle with the judgment in Borden’s case, No. 597, 
announced a minute or so earlier 

“A minimum price for fluid milk was fixed by law 
in April, 1933. At that time, ‘independents’ were under 
selling their competitors, the dealers in well-advertised 
brands, by approximately a cent a quart. There was rea 
son to believe that unless that differential was preserved, 
they would be driven out of business. To give them an 
opportunity to survive, the lawmakers maintained the 
differential in the City of New York, the field of keenest 
competition. We have learned from the opinion in Bor 
den’s case that this might lawfully be done. 

“The problem was then forced upon the lawmakers 
what were to be the privileges of independents who came 
upon the scene thereafter? Were they to have the bene- 
fit of a differential though they had not invested a dollar 


1 
] 


in the milk business at the passage of the act, or wert 
they to take the chances of defeat by rivals stronger than 
themselves. as thev would have to do in other callings 
‘The Fourteenth Amendment does not protect a business 
To concede the 


against the hazards of competition’ 
differential to newcomers might mean an indefinite exten 
sion of an artificial preference, thereby aggravating the 
handicap, the factitious barrier to expansion, for owners 
of established brands. There was danger that the prefer- 
ence would become so general as to occupy an unfair 
proportion of the field, the statutory norm being thus dis- 
rupted altogether. On the other hand, to refuse the dif 
ferential might mean that newcomers would be deterred 
from putting capital and labor at the risk of such a busi 
ness, and, even if they chose to do so, would wage a losing 
fight. 


258 AMERICAN BAR ASSOCIATION JOURNAL 


“Hardships, great or little, were inevitable, whether 
the field of the differential was narrowed or enlarged. 
The legislature, and not the court, has been charged with 


the duty of determining their comparative extent. To 
some minds an expansion of the field might seem the 


course of wisdom and even that of duty; to others wisdom 
and duty might seem to point the other way. The judicial 
function is discharged when it appears from a survey ot 
the scene that the lawmakers did not play the part of arbi- 
trary despots in choosing as they did.’ 

. = 2 


“It is juggling with words to say that all the ind 
pendents make up a single ‘class,’ and by reason of that 
fact must be subjected to a single rule. Whether the class 
is divisible into subclasses is the very question to be 
answered. There may be division and subdivision unless 
separation can be found to be so void of rationality as to 
be the expression of a whim rather than an exercise of 
judgment. ‘We have no right,’ it is now said, ‘to conjure 
up possible situations which might justify the discrimina- 
tion.” The court has taught a different doctrine in its 
earlier decisions. ‘A statutory discrimination will not 
be set aside as the denial of equal protection of the laws 
if any state of facts reasonably may be conceived to justify 
it.” * * * On this occasion, happily, the facts are not 


obscure. Big dealers and little ones, newcomers in the 
trade and veterans, were clamorously asserting to the 
legislature their title to its favor [ have not seen the 
judicial scales so delicately poised and so accurately grad 
uated as to balance and record the subtleties of all these 
rival equities, and make them ponderable and _ legible 


beyond a reasonable doubt.” 

Mr. Justice BRANDEIS and Mr STICE STON} 
concurred with Mr. Justice CARpDozo 

The case was argued by Mr. Seymour Ellenbogen 
for the appellant and by Mr. Henry S. Manley for the 


appellees. 


State Statutes—Regulation of Sale of 
Prison-Made Goods 


The Ohio statute forbidding the sale on the open mar- 
ket of goods made in any other state by prison labor is 
valid, and does not infringe against Article Fourth nor the 
commerce clause of, nor the Fourteenth Amendment to, 
the federal Constitution. 

The federal statute known as the Hawes-Cooper Act, 
subjecting to the regulatory power of the states prison-made 
goods imported from other states, immediately upon arrival, 
irrespective of whether in the original package or not, is 
also valid under the federal Constitution. 


Whitfield v. Ohio, 80 Adv. Op., 527 


Rep., 532. 


56 Sup. Ct 
This case involved questions as to the validity 
of an Ohio statute regulating the sale of goods made 
with prison labor, and the validity of the Federal 
statute known as the Hawes-Cooper Act, dealing with 
the same subject. The petitioner was convicted on two 
counts. One count charged selling on the open market 
goods made in whole or in part by prisoners in Ala 
hama, who were not on probation or parole. The other 
count charged sale of such goods for shipment to a 
resident of Ohio. It was found unnecessary, however, 
to pass on the statutory basis for the second count 
The case was tried without a jury on a stipulation of 


facts. Conviction followed, and the petitioner was 


fined $25 and costs. The appellate courts sustained 


the conviction. 

The Ohio statute, § 2228-1 of the Ohio General 
Code, provides: 

‘After January 19, 1934, no goods, wares or mer- 
chandise, manufactured or mined wholly or in part in any 
other state by convicts or prisoners, except convicts or 
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parole or probation, shall be sold on the open 
arket in this state.” 
The federal statute provides that all prison-made 
oods (with certain exceptions not material here), 
into any state, shall, upon arrival there 
the operation of the state laws in all re- 
| if manufactured there “and shall not be 
exempt therefrom by reason of being introduced in the 
riginal package or otherwise.” 
The petitioner challenged the state statute as a vio- 
lation of the privileges and immunities clause of the 
\mendment, and as an unauthorized regu- 
interstate commerce; and attacked the federal 


prisoners 


transporte 
be subject t 


spects as 


Fourteentl 
lation of 


act as an unlawful delegation of power to the states. 


\s to the first contention, the Court, in an opinion 
by Mr. J CE SUTHERLAND, found that the policy of 
the State is to protect free labor from competition with 


1.1} 





convict r, whether within the State or outside: 
Che court below proceeded upon the assumption that 
petitioner 1 citizen of the United States; and his status 
in that reg is not questioned. The effect of the privi- 
leges and immunities clause of the Fourteenth Amendment, 
is applied the facts of the present case, is to deny the 
[ of Ohio to impose restraints upon citizens of the 
U d States resident in Alabama in respect of the dis- 
ion of goods within Ohio, if like restraints are not 
mposed upon citizens resident in Ohio. The effect of 
the similar clause found in the Fourth Article of the Con- 
stitutior pplied to these facts, would be the same, since 
at clat directed against discrimination by a state 


favor of its own citizens and against the citizens of 


other stat \s interpreted by the court below, the 
laws of O passed in pursuance of the state constitution 
prohibit the sale in the open market of goods made in 
Ohio by convict labor. The statutory provision here chal- 
lenged enforces, without discrimination, the same rule as 
to the convict-made goods of other states when they are 
brought Ohio; and the contention in respect of the 
privilege nd immunities clause must be rejected as with- 
ut substance.” 

In dealing with the second contention, attention 


1 to the fact that the stipulation of facts stated 
that the goods in question were sold in original pack- 
ages as they were shipped in interstate commerce into 
Ohio. Since the federal statute purports to remove 
the restrictive force of the fact that the goods were sold 
packages, the validity of that statute was 
on In this connection an analogy was drawn 
to the Wilson Act with respect to intoxicating liquors, 

in Rhodes v. Iowa, 170 U. S. 412, and In re 


tahrer, 140 U. S. 545. With regard to the two 
statutes, and the permissible policy of protecting free 
labor from the competitive convict labor, Mr. JusTIcEe 


SUTHERLAND said: 
“Each statute simply permits the jurisdiction of the 
tate to attach immediately upon delivery, whether the im- 
rtation remain in the original package or not. In other 
ls, the importation is relieved from the operation of 
inv rule which recognizes a right of sale in the unbroken 
package without state interference—a right the exercise of 
hich never has been regarded as a fundamental part of 
h rst transaction, but only as an incident resulting 
herefron The interstate transaction in its funda- 
pect ends upon delivery to the consignee. 


s 


‘The view of the State of Ohio that the sale of con- 
vict-made goods in competition with the products of free 
bor is an evil, finds ample support in fact and in the 
legislation of a preponderant number of the other 

tate Acts of Congress relating to the subject also 
gnize the evil. In addition to the Hawes-Cooper Act, 

the importation of the products of convict labor has been 
lenied the right of entry at the ports of the United States 
1 the importation prohibited. And the sale to the 


public in competition with private enterprise of goods 
made by convicts imprisoned under federal law is for- 
bidden. : 

“All such legislation, state and federal, proceeds upon 
the view that free labor, properly compensated, cannot 
compete successfully with the enforced and unpaid or 
underpaid convict labor of the prison. A state basing its 
legislation upon that conception has the right and power, 
so far as the federal Constitution is concerned, by non- 
discriminating legislation, to preserve its policy from im- 
pairment or defeat, by any means appropriate to the end 
and not inconsistent with that instrument. The proposition 
is not contested that the Ohio statute would be unassailable 
if made to take effect after a sale in the original package. 
And the statute as it now reads is equally unassailable, 
since Congress has provided that the particular subjects 
of interstate commerce here involved ‘shall be governed 
by a rule which divests them of that character at an earlier 
period of time than would otherwise be the case’, 
namely upon arrival and delivery. 

“If the power of Congress to remove the impediment 
to state control presented by the unbroken-package doc- 
trine be limited in any way (a question which we do not 
now find it necessary to consider), it is clear that the re- 
moval of that impediment in the case of prison-made goods 
must be upheld for reasons akin to those which moved this 
court to sustain the validity of the Wilson Act. Even 
without such action by Congress the unbroken-package 
doctrine, as applied to interstate commerce, has come to 
be regarded, generally at least, as more artificial than 
sound. Indeed, in its relation to that commerce, it was 
definitely rejected in Sonneborn Bros. v. Cureton, 262 U.S. 
506, 508-509, as affording no immunity from state taxa- 
tion. ‘The interstate transportation’, this court there con- 
cluded, ‘was at an end, and whether in the original pack- 
age or not, a state tax upon the oil as property or upon 
its sale in the State, if the state law levied the same tax 
on all oil or all sales of it, without regard to origin, would 
be neither a regulation nor a burden of the interstate com- 
merce of which this oil had been the subject’.” 

What was said regarding the preceding question 
was thought sufficient to dispose of the contention that 
the federal statute is invalid as a delegation of Con- 
gressional power. 

Mr. Justice VAN Deventer, Mr. Justice Mc- 
Reyno_ps and Mr. Justice Stone concurred in the 
result. 

The case was argued by Mr. William Logan Mar- 
tin for the petitioner, and by Messrs. John W. Bricker, 
Attorney General of Ohio, and Alfred Clum for the 
State of Ohio. 

Anti-Trust Laws—Remedies Thereunder in 

Relation to Commerce Act 


Under the Anti-Trust Laws, a suit for treble damages 
cannot be maintained against carriers and others alleged to 
have been engaged in an unlawful combination in restraint 
of trade, where the proof does not support the charge of 
conspiracy and adds nothing to a showing of acts of unlaw- 
ful discrimination for which the Commerce Act provides a 
remedy. 

Terminal Warehouse Co. v. Pennsylvania Rail- 
road Co., et al., 80 Adv. Op., 494; 56 Sup. Ct. Rep., 546. 

This case arose in an action brought under the 
Anti-Trust Laws by the petitioner, Terminal Ware- 
house Company, against the respondents, Pennsylvania 
Railroad Company and Merchants Warehouse Com- 
pany, for treble damages for an unlawful combination 
in restraint of trade and commerce 

Merchants began business in Philadelphia in 1887. 
It acquired warehouses from time to time near the 
Pennsylvania’s tracks and terminals. By separate con- 
tracts for its various warehouses, Merchants performed 
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certain services for the Railroad at stipulated rates, in 
connection with the receipt and delivery of freight. 
But no allowances for such services were made to 
other warehouse companies in Philadelphia. In return 
Merchants agreed to give a preference to the Pennsyl 
vania over other lines, in the use of its facilities; to 
load and unload freight promptly and efficiently ; and 
to collect charges on incoming freight. 

For many years this practice continued and pro- 
vision for it was made in the tariffs filed publicly with 
the Interstate Commerce Commission, and the ware- 
houses of Merchants were, in such tariffs, designated 
as stations for the receipt and delivery of freight. The 
assumption was that the warehouses were public 
freight stations supplied by contractor, and that the 
payments and allowances made to the contractor were 
payments for transportation services performed by an 
agent. The theory on which the practice rested had 
the support of the Interstate Commerce Commission 
until, in 1928, it overruled earlier decisions and an 
nounced that the warehouse in such circumstances was 
a consignor or consignee, and the discriminatory pay 
ments thus became forbidden and unlawful. 

Terminal, the petitioner, a rival warehouse, then 
filed a complaint with the Commission charging the 
Railroad with unjust discrimination in the practice 
It demanded a restraining order and 
reparations. The Commission made cease and desist 
orders as to the practice, but refused reparation, be 
cause the evidence was too vague and indefinite to 
warrant the ¢ complainants had 
suffered actual pecuniary loss directly attributable to 
the unlawful practice The ruling of the Commission 
was sustained in the federal courts. See Merchants 
Warehouse Co. v. United States, 283 U. S. 501. Rep- 
aration against the Railroad was thus barred under the 
Commerce Act by the ruling of the Commission, but 
that ruling did not relieve Merchants. 

Nevertheless, the petitioner then put aside the 
remedy allowed by the Commerce Act, and sued for 
treble damages under the Sherman and Clayton Acts. 
Judgment went for the petitioner, after a jury trial, in 
the District Court The Circuit Court of Appeals 
reversed the judgment, on the ground that the refusal 


condemned. 


nelusion that the 


of reparations under the Commerce Act barred the 
claim against either of the defendants in a suit under 
the Anti-Trust laws as well as under the Commerce 
Act. This judgment was affirmed by the Supreme 
Court on certiorari, in an opinion by Mr. Jusrtic! 
Carpozo, but on different grounds. 

With reference to the purpose and basis of the 
suit, Mr. Justice CArpDozo said: 


“Petitioner. not satisfied to proceed under the Com- 


t 


merce Act, put that remedy aside and brought suit under 
the Sherman and Clavton Acts, hoping by that manoeuvre 
to charge both carrie ind warehouse, and to charge 

damages Every act of wrong-doing 


them with trebl 
proved in the new suit to have been committed by the 
defendants was proved against them also (with unsub 
stantial exceptions) in the case before the Commission 
Now as before, the head and front of their offending is 
7 tations for the carrier with 


1 
} 


the use of the wa us 
the allowances and privileges, such as exemption from 
demurrage, growing out of that relation. What is true 
of the offense is true also of its consequences. There has 
been no proof of any loss that would not be provable in 
qual measure in proceedings under the Commerce Act 
upon a cla epara 

But an examinatiot f the evidence found no 
pro f nspirac 

“In a rd, its only damages are those resulting, in 
its view, f tl illowances for loading and unloading 


or like discriminatory acts, and not from any conspiracy 
transcending these particulars, a conspiraey of ‘which al- 
lowances and privileges are a symptom or an incident.” 

The Court then gave attention to the relationship 
between the remedies afforded by the Commerce Act 
and the Anti-Trust Laws. It was first pointed out 
that discriminatory acts alone do not afford a rémedy 
under the latter, but that as to such wrongs the Com- 
merce Act provides an exclusive remedy. As to this 
the Court said: 

“Discriminatory privileges and payments given by a 
carrier to a consignor or consignee are unavail ng W ithout 
more to make out a combination in restraint of trade or 
commerce within the meaning of the Anti-Trust Laws. 
To lead to that result the privileges or payments must be 
the symptoms or incidents of an enveloping conspiracy 
with its own illegal ends. I 








In the absence of such a show- 
ing a sufferer from discriminatory charges and allow- 
ances has his remedy under the Commerce Act for any 
damage to his business, and that remedy exclusive 
against all the parties to the wrong.” 

Reference was then made to Krogh v. Chicago & 
Vorthwestern Railway Co., 260 U. S. 156, and United 
States Navigation Co. Inc., v. Award Steamship Co., 
Ltd., 284 U. S. 474, to illustrate the effort of Congress 
to set up uniform remedies, in cases of discriminatory 
preferences, and the destructive effect which would 
follow should the Anti-Trust Laws be held applicable 
also. 

“What was said in these opinion precisely appli- 
cable here. If a sufferer from the discriminatory acts of 
carriers by rail or by water may sue for an injunction 
under the Clayton Act without resort in the first instance 
to the regulatory commission, the unity of the system of 
regulation breaks down beyond repair On the other 
hand, if the regulatory commission has issued a ‘cease 
and desist’ order, an injunction under the Clayton Act is 
inappropriate and needless. . . . The same considerations 
are applicable, and with undiminished force, where the 
suit under the Clayton Act is not for an injunction but 
for damages. There too a finding of undue discrimination 
by the regulatory board is a necessary preliminary to a 
suit against the carrier. . . Certain then it is that the Anti- 
[rust Laws are inapplicable in all their apparent breadth 
to carriers by rail or water. A consignor o1 
aggrieved by such a wrong must resort to the appropriate 
administrative agency, at least for many purposes. If he 
is remitted to the Commerce Act or the Shipping Act to 
cancel the illegal preference, may he pass over those acts 
and revert to the Clayton or the Sherman Act for the 
purpose of recovering damages? The Commerce Act like 
the Shipping Act embodies a remedial system that is com- 
plete and self-contained. It provides the means for ascer- 
it does not stop 


at that point. As already shown in this opinion, it gives 


consignee 


taining the existence of a preference, but 


a cause of action for damages not only against the carrier, 
but also against shippers and consignees who have incited 
or abetted. For the wrongs that it 

a fitting remedy which, we think, was meant to be 
If another remedy is sought under cover of 





denounces it prescribes 


exclusive 
another statute, there must be a showing of another wrong, 
not canceled or redressed by the recovery of damages fot 
the wrong explicitly denounced.” 

In conclusion, the Court was careful to emphasize 
that there was no intention to intimate that a carrier 
may never be held liable for treble damages in a con- 
spiracy in restraint of commerce. But no sufficient 
proof of conspiracy was found in the present case. 

Mr. Justice McReyNo tps concurred in the result. 

Mr. Justice Roperts did not participate in the 
case 

The case was argued by Messrs. Thomas Raeburn 


White and J. J. Hickey for the petitioner, and by Mr. 
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John Hampton Barnes for respondent, the Penn. R. R. 
o., and M Robert T. McCracken for respondent, 
urehouse Company. 


Bankruptcy—Section 77B of Bankruptcy Act— 
Meaning of “Equity Receivership” 

Under Section 77B of the Bankruptcy Act a receiver- 

ship appointed in a suit for foreclosure of a mortgage is 

not an “equity receivership” within the meaning of Section 


77 
Luft t Huot & Moneuse Co. et al. vs. Evans 
u., 80 Adv. Op., 413; 56 Sup. Ct. Rep., 412. 
rl pinion dealt with the question whether a 
eceive the collection of rents and profits is an 
equity eivership” within the meaning of section 
77B of the Bankruptcy Act, providing for the reorgani- 
ition of debtor corporations in involuntary proceed 
gS he District Court and the Circuit Court of 
\ppeals held that the submission to the receivership 
in the foreclosure suit did not constitute an act of bank- 
ptcy and did not relieve the debtor from showing that 
such an act had been committed 
On certiorari, the decree was affirmed by the Su- 
reme Court in an opinion by Mr. Justice CArpbozo, 
Section 77B provides for both voluntary and in 
lunta eorganization of certain corporations. In 


L\ iry proceeding, the debtor is required to allege 
in a petition its insolvency or that it is unable to meet 


its obligations as they mature. If the petition is ap- 
roved, the court shall have all powers (unless spe- 
cially w wn) “which a Federal Court would have 
id it appointed a receiver in equity of the property 
f the debtor by reason of its inability to pay its debts 
s they mature.” An involuntary proceeding may be 
id on petition of three creditors having provable 
laims a st the corporation aggregating $1,000 or 


i dla Ss SS 

ore in excess of the value of securities, the petition 
tating that the corporation “is insolvent or unable to 
bts as they mature and, if a prior proceeding 
n bankruptcy or equity receivership is not pending, that 


has committed an act of bankruptcy within four 
nths 
Both the historical setting of Section 77B and its 
ternal structure were examined in arriving at the 
nclusion that a receivership to collect rents in a 
reclosure suit is not an “equity receivership” within 
he statutory meaning 
In nnection with the first of these aspects the 
unsatisfactory operation of equity receiverships was 
ted The demand for a change in the practice was 
so set fortl Pointing out the bearing which these 
itters had on the legislative purpose, Mr. JUSTICE 
( } 
\ the port e of these abuses or the de- 
xisting remedies, the demand became insistent 


ore open, more res] onsible, more efficiently 
rulated, and withal more surely valid, under 


f a court of bankruptcy. 
S 77B. enacted in 1934. was born of that de- 
medy to be supplanted or more efficiently 
lled had no relation to receiverships for the co'lec- 


and profits in actions of foreclosure. The 


lv in view was the one generally known as an ‘equ’'ty 
receivership,’ whereby the assets of a corporation were 
the custody of a court until the time should 

they could be returned to the rehabilitated 

that should be impossible, divided among 


ight come into being at the 
or oftener a creditor, but 
as essentially the same. The 


he receivershiy 
tance of stockholder 


end to be served 


end was reorganization or liquidation or something akin 
thereto. Neither the members of the legal profession 
nor the legislators were in danger of confusing decrees 
directed to such an end with the sequestration of rents in 
an action of foreclosure. Bar associations had their spe 
cial committees on ‘equity receiverships,’ with elaborate 
reports which were submitted to Congressional Commit 
tees. Witnesses, appearing in support of one statute or 
another, discoursed to Congressional Committees on the 
failings of ‘equity receiverships,) and on the measures 
needed for correction. However colloquial and uncertain 
the words had been in the beginning, they had won for 
themselves finally an acceptance and a definiteness that 
made them fit to play a part in the legislative process 
They came into the statute through an amendment pro- 
posed when the bill which was adopted as § 77B was 
passing through the Senate. They came there freighted 
with the meaning imparted to them by the mischief to be 
remedied and by contemporaneous discussion In such 
conditions history is a teacher that is not to be ignored.” 

In considering the internal structure of the Sec- 
tion, various of its provisions were discussed in the 
light of the marked distinction between the two types 
of receivership under discussion. The purpose and 
incidents of a receiver appointed in foreclosure were 
then described: 

‘A receivership in a foreclosure suit is limited and 
special. The rents and profits are impounded for the bene- 
fit of a particular mortgagee, to be applied upon the debt 
in the event of a deficiency. The corporation retains 
its other property, if it has any, unaffected in its power 
of disposition by the decree of sequestration. The creditors 
retain their remedies except against the income subjected 
to the lien. There is neither winding up of the business 
nor attempt to reorganize it and set it going anew. This 
is not the equity receivership of which the lawmakers were 
thinking if context and analogy have capacity to deliver 
up a lesson.” 

Then followed an analysis of the statutory pro- 
visions, to enforce the conclusion already stated. 

The case was argued by Mr. Harold A. Harper 
for the petitioners and by Mr. Daniel A. Shirk for the 
respondents. 


Bankruptcy—Status of Municipal Corporations Un- 
der Section 64b of Bankruptcy Act 


Under Section 64b (7) of the Bankruptcy Act a munic- 
ipal corporation is a person within the meaning of that 
section defining certain classes of debts which may be en- 
titled to priority. 

City of Lincoln, Neb., et al vs. Ricketts, 80 Ad. Op., 
550; 56 Sup. Ct. Rep. 507. 

The question considered in this opinion was 
whether the City of Lincoln, Nebraska, as a municipal 
corporation, is a “person” entitled to priority within 
the meaning of Section 64b of the Bankruptcy Act, 
The District Court and the Circuit Court of Appeals 
ruled that a municipal corporation was not within that 
Section of the Act. On certiorari, the decree was 
reversed by the Supreme Court in an opinion by Mr. 
Cutler Justice HuGHEs. 

Section 64b provides that: 

“The debts to have priority, in advance of the pay- 
ment of dividends to creditors, and to be paid in full out 
of bankrupt estates, and the order of payment shall be 
(7) debts owing to any person who by the laws of the 
States or the United States is entitled to priority Pro- 
vided, That the term ‘person’ as used in this section shall 
include corporations, the United States and the several 
States and Territories of the United States.” 

As to the interpretation of this provision, as indi- 
cated on its face and in relation to Section 1 (a) (6), 
the opinion states: 
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“The word ‘person’ is expressly stated to include cor- 
porations. A municipal corporation is a corporation in 
the usual sense of the term. Does the Bankruptcy Act 
use the term in a more limited sense? 

“Section la (6) provides that 

‘“corporations” shall mean all bodies having any 
of the powers and privileges of private corporations not 
possessed by individuals or partnerships, and shall include 
limited or other partnership associations organized under 
laws making the capital subscribed alone responsible for 
the debts of the association, joint stock companies, un- 
incorporated companies and associations, and any business 
conducted by a trustee, or trustees, wherein beneficial in- 
terest or ownership is evidenced by certificate or other 
written instrument.’ 

“We find nothing in this definition which can be taken 
to exclude municipal corporations. The words ‘having 
any of the powers and privileges of private corporations 
not possessed by individuals or partnerships’ do not mean, 
as the context plainly shows, that those described must be 
‘private corporations’, but that the term embraces those 
which have powers and privileges analogous to those of 
private corporations and not possessed by individuals or 
partnerships. Municipal corporations have such powers 
and privileges and thus fall within the definition of the 
term ‘corporations’ as used in the Bankruptcy Act. The 
range of the definition shows the intention of the Congress 
to widen rather than to restrict the term.” 

Other provisions were referred to, which, by ex- 
pressly excluding municipal corporations in certain 
instances, were taken to indicate that they were not 
intended to be excluded unless expressly excepted 

Moreover, the inclusion of municipal corporations 
under the Section in question was thought to be con 
sistent with the legislative intent. As to this the Court 
said: 

“In construing the words of an act of Congress, we 
seek the legislative intent We give to the words thei 
natural significance unless that leads to an unreasonable 
result plainly at variance with the evident purpose of the 
legislation. Counsel at the bar could suggest no rea 
son for allowing to corporations generally, or to the as 
sociations comprehended within the term ‘corporations’ as 
used in the Bankruptcy Act, the priority given by Section 
64b (7), when the state law provides for it, and denying 
that priority in accordance with state law to a municipal 
corporation. We can conceive of no reasonable basis for 
such a discrimination And while we may assume that 
it would be within the power of the Congress to make it, 
we find no support in the provisions of the Act for th 
view that such a discrimination was intended.” 

7 * 


“We conclude that a municipal corporation is a ‘cor 
poration’ and hence a ‘person’ entitled to the priority ac 
corded by Section 64b (7).” 

The cause was reversed, accordingly, and remanded 
for determination of the question whether the laws of 
Nebraska entitle the petitioner to the priority asserted 
bv it 

The case was argued by Mr. Don W. Stewart for 
the petitioner, and by Mr. R. A. Boehmer for the re 
spondents. 


Courts—Judicial Power to Make Rules of Practice 
The federal district courts have power to make a rule 
of practice that a plaintiff may not discontinue his cause of 
action, after issue joined, over the objection of the defend- 
ant. Such a rule may be made applicable to bankruptcy 
proceedings, and operate to prevent a creditor from with- 
drawing a proof of claim. 
jronx Brass Foundry, I) v. Irving Trust Com- 
pany, 80 Adv. Op., 468; 56 Sup. Ct. Rep., 451. 
This opinion dealt with the power of the federal 


courts to adopt a rule that a plaintiff may be refused 


the right to discontinue his action after issue joined. 
he question arose in connection with a creditor’s 
motion to withdraw its proof of claim against a bank- 
rupt. 

lhe petitioner filed its proof of claim. There 
after, the trustee in bankruptcy moved to expunge the 
claim, on the ground that the petitioner had received 
payments which were unlawful preferences, within 
four months preceding the bankruptcy. Hearings 
were had, and the evidence indicated that the payments 
in question were preferences, made when the creditor 
had reasonable cause to believe that the debtor was 


insolvent. In view of a probable adverse ruling, the 


petitioner filed a withdrawal of its claim. To this the 
trustee objected, and insisted on an adjudication of 
the question as to the preference. The referee ordered 
the claim expunged, unless, within 20 days, the cred- 


itor should repay the preference to the trustee. 
This order the District Court approved, and its 
judgment was affirmed by the Circuit Court of Ap 


peals. On certiorari, the judgment was affirmed in the 
Supreme Court, in an opinion by Mr. Justice BRAN 
pEIs. As to the power of the federal courts to make 
a rule denying the plaintiff the right to discontinue 


after issue joined, upon which the ruling under review 


was rested, he said: 








“The referee was justified in refusing to permit the 
creditor to withdraw its claim. The Circuit Court of Ay 
peals recognized that ordinarily a plaintiff in equity has 
as stated in Ex parte Skinner & Eddy Corp., 265 U.S. 86 
93, the absolute right to dismiss his bi Its approval of 
the referee’s refusal to permit the credit to withdraw 
rested on the ground that the District Court has adopted 
a rule which authorized the court to refuse, after issu 
joined, ‘to permit the plaintiff to discontinue even though 


the defendant cannot have affirmative relief under the 





pleadings and though his only prejudice be the vexation 
and expense of a possible second suit upon the same cause 
of action;’ that this modification of the right of voluntary 
discontinuance was within the judicial power, since it dealt 
with procedure; that the rule had been approved by the 
Court of Appeals; that it was applicable also to bank- 
ruptcy proceedings; and that it had been properly applied 
below. We agree with the reasoning and the conclusion 


reached.” 
The case was argued by Mr. M. H. Goldstein for 


the petitioner, and by Mr. Charles A. Houston for the 





responde nt 


Bankruptcy—Construction of Statutory Provisions 
as to Preferences 

Under § § 60 (a) and (b) of the Bankruptcy Act a 
preference is to be determined by the actual effect of the 
alleged preferential payment when bankruptcy results, 
rather than by what the effect would have been had liqui- 
dation and distribution been effected at the time of pay- 
ment. 

Palme) 
Brown, 80 Adv. Op., 466; 56 Sup. ¢ 

In this opinion by Mr. Jus 
Supreme Court determined the construction to be 


placed upon §§ (a) and (b) of the Bankruptcy Act, 


Clay Products Compa Vatthex 
Rep., 450. 


BRANDEIS the 


' 11 


regarding preferences. The applicable provisions are: 
“Sec. 60 (a) <A person shall be deemed to have given 

a preference if, being insolvent, he has within four months 
made a transfer of any 


before the filing of the petition . ma 
of his property, and the effect of the enforcement of such 
transfer will be to enable any o1 f his creditors to 


bt t 1 I cred- 


obtain a greater percentage of his debt than any 





itors of the same class. 

“Sec. 60 (b) If a bankriipt shall have made a 
transfer of any of his property, and if, at the time of the 
transfer the bankrupt be insolvent the . . . trans- 











? 
‘ 
7 


: ‘ 















OPINIONS OF COMMITTEE ON PROFESSIONAL ETHICS 


263 











p fer the perate as a preference, ... it shall be voidable 
by the trustee and he may recover the property or its 
value from such person. 

[he petitioner was a creditor of Metropolitan 
Builde Sup Company, of which the respondent 





in bankruptcy. The trustee had sued the 
petitioner in the Municipal Court of Boston to recover 


; preferences amounts received on account of an over- 
ue debt. Appropriate findings were made to support 
the trustee’s action. But the petitioner contended that 
the trustee was required to prove that the creditor 
eceived greater percentage of his debt than other 
creditors of the same class could have received at the 
time of such payment, if the assets had then been 
liquidate The trial court ruled otherwise, and the 
Supreme Judicial Court affirmed. 


On certiorari to the Municipal Court, the judg- 
Construing the statutory pro- 


BRANDEIS said: 


affirmed 
Mr. It 


nent was 


isions, STICI 


“Whether a creditor has received a preference is to be 
letermined, not by what the situation would have been if 
had been liquidated and distributed 


assets 


among its creditors at the time the alleged preferential pay- 
ment was made, but by the actual effect of the payment as 
determined when bankruptcy results. The payment on ac- 
count of say 10% within the four months will necessarily 
result in such creditor receiving a greater percentage than 
other creditors, if the distribution in bankruptcy is less 
than 100%. For where the creditor’s claim is $10,000, the 
payment on account $1,000, and the distribution in bank- 
ruptcy 50%, the creditor to whom the payment on account 
is made received $5500, while another creditor to whom the 
same amount was owing and no payment on account was 
made will receive only $5000. A payment which enables 
the creditor ‘to obtain a greater percentage of his debt 
than any other of such creditors of the same class’ is a 
preference. 

“We may not assume that Congress intended to disre- 
gard the actual result, and to introduce the impractical rule 
of requiring the determination, as of the date of each pay- 
ment, of the hypothetical question: What would have been 
the financial result if the assets had then been liquidated 
and the proceeds distributed among the then creditors? 

The case was argued by Mr. Edward F. Smith for 
the petitioner, and by Mr. Matthew Brown for the re- 
spondent. 
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Opinion 146 
July 17, 1935) 

Conduct of a Lawyer Before the Court—The conduct 
of a lawyer before the court should be characterized by 
candor and fairness. He is an officer of the court and it is 
his duty to aid the court in the due administration of jus- 


tice. 

\ member of the Association requests our opinion 
n the following question: 

Is it the duty of a lawyer appearing in a pending case 

idvise e court of decisions adverse to his client’s con- 
t that are known to him and unknown to his ad- 
€ Sat \ 

[he opinion of the Committee was stated by Mr. 
-HILLIPS, Messrs. Carney, Sutherland, Strother, Mar- 
n, Harris and Arant concurring. 

\ lawyer is an officer of the court.’ His obliga- 

n to the public is no less significant than his obli- 
gation to his client.2, His oath binds him to the highest 
fidelity to the court as well as to his client.* It is his 

uty id the court in the due administration of 

stice * 


‘Tl nduct of the lawyer before the Court and with 


should be characterized by candor and fair- 
» 2? 
inon Z<. 
are of the opinion that this canon requires 
such decisions to the court. He 
after doing so, challenge the soundness 
isions or present reasons which he believes 
ant the court in not following them in the 


ther lawyers 


to disclose 


ourse, 


eine 








parte Garland. 4 Wall 333, 378; People vs. Gorman. 
$6 Ill. 432; United States (C.C.A.4) 


Fed 1 R18 


gan Bowles vs 
Mass -- 
supra. 
140 Ind 
States vs 


I Bergeron N.E. 
In re Bergeron, 

Dodge vs. State 
a: United 


107 1007. 


Onn. nce AIR 
~ oO “ 
> yh + - 
, 


284, 39 N.E. 745; 
Frank, 53 Fed. 


People vs. 
(2d) 


128. 





Opinion 147 
(July 17, 1935) 

Solicitation—Touters.—It is unethical and profession- 
ally improper for an attorney to employ touters of any kind 
for the purpose of obtaining professional employment. 

Solicitation—Touters.—It is disreputable for a lawyer 
to employ runners to bring or influence the bringing of 
cases to him. 

Lawyer’s Duty.—It is the duty of all attorneys-at-law, 
with knowledge of the employment of touters, agents or 
runners by an attorney-at-law, to inform the proper authori- 
ties so that any such practice will be stopped and the em- 
ploying attorney-at-law disbarred. 

Is it professionally proper for an attorney to 
employ a “runner” who, under the guise of a “Bail 
Procurer,” persuades those accused of crime to employ 
the attorney to represent them? 

The opinion of the Committee was stated by Mr. 
STROTHER, Messrs. Carney, Sutherland, Martin, Phil- 
lips, Harris and Arant concurring. 

“It is equally unprofessional to procure business by 
indirection through touters of any kind.” Canon 27. 

“It is disreputable to employ agents or run- 
ners . . or to pay or reward, directly or indirectly, those 
who bring or influence the bringing of cases to his office, 
or to remunerate policemen, court or prison officials, phy- 
sicians, hospital attaches or others who may succeed, under 
the guise of giving disinterested friendly advice, in influ- 
encing the criminal, the sick and the injured, the ignorant 
or others to seek his professional services. A duty to the 
public and to the profession devolves upon every member 
of the Bar, having knowledge of such practices upon the 
part of any practitioner, immediately to inform thereof to 
the end that the offender be disbarred.” Canon 28. 

We are of the opinion that such conduct and 
practice is unethical and professionally highly im- 
proper, and should not be tolerated by any court to 
whose attention the facts are shown, nor by any asso- 
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ciation of lawyers who adopt or abide by the canons of 
professional ethics of the American Bar Association or 
other similar canons or rules of conduct. 


Opinion 149 
February 15, 1936 

Legal Employment.—Lawyer may properly accept em- 
ployment irrespective of former representation by client in 
same case by another attorney, provided that employment 
of former attorney has been terminated. 

Inquiries have been presented to the Committee 
by several members of the American Bar Association 
as to whether or not it is ethical for an attorney to 
undertake to represent a client in a case which has 
been prepared by another attorney who has since been 
discharged by the client but has not formally with 
drawn his appearance 

In some of the cases presented the first attorney 
has been employed upon a contingent fee basis and 
in others he had been employed on the usual profes 
sional basis but had not been paid. In all of them 
there had been a definite discharge of the first at 
torney before the second one was engaged. 

The Committee’s opinion was stated by Mr. M« 
CRACKEN, Messrs. Sutherland, Martin, Phillips, Arant, 
Ailshie and McCoy concurring 

The subject of this inquiry has been answered 
specifically in Opinions 10 and 130. In Opinion 10 we 
said: 

“A lawyer may properly accept employment to handle 
a matter which has been previously handled by another 
lawyer, provided that the other lawyer has been given no 
tice by the client that his employment has been terminated 
The lawyer originally engaged has his remedy at law for 
any breach of contract that may occur through the client’s 
termination of his employment but he cannot insist that his 
professional brethren refuse employment in the matter 
merely because he claims such a breach of contract. To 
hold otherwise would be to deny a litigant’s right to be 
represented at all times by counsel of his own selection.’ 

The Committee recognizes that there are fre 
quently personal relations between counsel in a given 
community which may render it embarrassing for an 
attorney to accept a retainer without the consent of the 
previous attorney, and this opinion is not to be taken 
as a criticism of courtesies extended by one membci 


of the Bar to another because of such relations. 


Opinion 150 
February 15, 1936 

Confidential Communications.—Conversation between 
a defendant in custody and his attorney is a confiidential 
communication, and a prosecuting attorney may not ethi- 
cally use a phonographic record of such conversations in 
evidence in the prosecution of the defendant. 

Attorney and Client.—Advising Defendant in Reference 
to Flight.—The conduct of an attorney in advising his client 
as to what he should do in the event of escape from cus- 
tody is disapproved. 

Two men are jointly charged with murder. While 
held in custody, the officers who secured the evidence 
against them obtained, by means of a detectaphone, 
phonograph records of their conversations with the at 
torney for one of them. In these conversations both 
defendants made damaging admissions amounting al- 
most to a confession, and the attorney advised them as 
to what they should do in the event they attempted t 
escape from custody. They also admitted that certain 
statements theretofore made to the officers were made 
voluntarily but that they proposed to contest this at 














their trial. A member of the Association inquires 
whether the use of such records by the prosecuting 
attorney in the trial of the cases would be ethical, even 
though they would be admissible in evidence as a 
matter of law. 

Che opinion of the Committee was stated by Mr. 
McCoy, Messrs. McCracken, Sutherland, Martin, 
Phillips, Arant and Ailshie concurring 

It is the opinion of the Committee that the use 
of such records by the prosecuting attorney as e€vl- 
dence in the trial of the defendants would be profes- 
sionally improper. It is the duty of all attorneys in 
public employ not only to avoid all impropriety but 
likewise to avoid the appearance of impropriety. 
Opinions 30, 34 and 77. Their conduct before the 
courts and with other lawyers should be characterized 
by candor and fairness, and they must obey their own 
conscience and not that of their clients. Canons 15 


DI 
] 
| 


and 22, 

rhe prosecuting attorney is the attorney for the 
state, and it is his primary duty not to convict but to 
see that justice is done. Canon 5. To that end he 


should not offer as proof of a defendant's guilt state 
ments of the defendant while in custody, obtained by 
the setting of traps or by persuasion or duress, or by 
the power of the custodian’s office, even th ugh he 
does not himself participate in the procurement thereof. 
State v. Albert, 50 La. Ann. 481, 23 So. 609; Opinion 
85; Jn re Robinson, 136 N. Y. Supp. 548 (affd. 209 


N. Y. 354). The fact that such evidence is legally 
admissible, even though obtained by unlawful means 
(see Olmstead v. United States, 277 S. 438, 72 


IL. Ed. 944) does not alter our conclusion. 

We must give equal consideration to the confi- 
dential character of the intercepted communication, 
regardless of its substance. It is essentially a com- 
munication between an attorney and his client; not 
withstanding the fact that the attorney represented but 
one of the defendants in custody, he was advising with 
both of them It is the general rule, as stated in 
Thornton on Attorneys at Law, sec. 92, p. 154, that 
“all confidential communications between an attorney 
and his client made because of the relationship and 
concerning the subject-matter of the attorney's employ- 
ment, are privileged from disclosure, even for the pur- 
pose of the administration of justice, and regardless 
of the manner in which it is sought to put them in 
evidence, unless the client himself consents to such dis 
closure or otherwise waives his privilege The 
just application of this rule from a very early period 
in the history of the law, has been upheld by the courts 
as of supreme importance in the administration of jus- 
tice; and it has wisely been left untouched by any of 
the statutes in modern times which hay 
removed restrictions from the rules of evid 
rule, says Thornton (sec. 94) was applied apparently 
for the first time in the case of Berd v. Lovelace, Cary 
(Eng.) 88, “and for three centuries at least it has been 
steadily upheld by the courts on the ground, that for 
the proper administration of the law, the confidence 





which it encourages the client to repose in the attorney 
to whom he resorts for legal advice and assistance, 
should upon all occasions be inviolable, because greater 
requiring or 


lly re jecting 


mischiefs would probably result fron 


permitting its disclosure than from wh 


evidence thereof. The rule is not one of mere pro- 
fessional conduct.” It is no answer to the question 
submitted to us to say that as a matter of law, this 
rule has no application to a third party who, by acci 


dent, eavesdropping, or design overhears the communi- 
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ition, te v. Falsetta, 43 Wash. 159, 86 Pac. 168; 
Perry 4 tate, 4 Idaho 222, 38 Pac. 655; 23 Am. & 
Eng. Ency. Law, p. 72), for that goes only to the ad- 

issibilit f the evidence and does not alter the 

nfidential nature of the intercepted communication. 
In pproving the use of such records in evi- 
dence, we do not wish to be understood as approving 
the attorney for the defendants in ad 
sing t is to what they should do in the event of 
heir escape. Such conduct is improper, and he would 
be equal ensurable were he to allow his clients to 
swear that certain statements made by them to the 
officers not voluntary, knowing from his clients 
that the ntrary was true 


Opinion 151 
February 15, 1936 
Fees—Collection Thereof.—It is not professionally 
proper for an attorney at law to send out bills for payment 
of fees for professional services with the statement thereon 
that a discount will be allowed for prompt payment. 


he chairman of a committee on professional 


ethics a rievances of a local bar association requests 
this Committee’s opinion as to whether it is proper for 
an attorney, when he sends statements to his clients, 
regularly to offer a discount if payment is made within 
i limited ne. 

The Committee's opinion was stated by Mr. 
\RAN Messrs. McCracken, Sutherland, Martin, 
Phillips, Ailshie and McCoy concurring. 

The Committee is of the opinion that it is im- 
proper for an attorney, in billing his clients, regularly 
to offe uniform discount if the bill is paid within 
1 Sti] ed period of time. This problem is governed 
by Canon 12, which outlines the general elements to 
be considered in fixing the fee and concludes with the 
senten “In fixing fees it should never be forgotten 
that the profession is a branch of the administration of 
justice and not a mere money getting trade.” Al- 
though the giving of discounts may be an entirely 
sound and proper practice in business, we do not think 
it is suited to the legal profession. Business transac- 
tions are frankly impersonal and commercial in char- 
icter. On the other hand, the professional relationship 
between an attorney and his client is highly personal, 
involving an intimate appreciation of each individual 
client’s particular problem. Practices which overlook 
the pet il element in the attorney’s relationship with 

lient and which tend toward an undue commercial 
empl ire to be condemned 


he practice in question is also open to the ob- 
yectiol ide to an obligatory fee schedule. In con 


sideri1 this problem in Opinion 28, this committee 


\ lawver’s adherence to any obligatory fee schedule 

vhicl ipplicable to every case of the same nature, would 
DI | esult in a violation of Canon 12 of the Canons 
f Prof nal Ethics of this Association which states the 
various elements which a lawyer should consider in fixing 
fee The first paragraph of that canon states that the 

the fee must in each case depend, to at least 

me extent, on the client’s ability to pay, and the canon 
even goes so far as to say that the client’s poverty may re 
quire a charge that is actually less than the value of the 
services rendered, or even none at all. Further than this, 
the six other guides which the canon provides for deter- 
ining the proper amount a fee, make it equally impos 
ible t x any standard fee for any given class of cases, 
it uld be impossible for all cases in any class to fall 
ithin the same category in so far as these guides are con- 









cerned. The canon plainly indicates that in fixing fees 4 
lawyer should take into consideration all of the circum- 
stances surrounding each individual case.” 


Opinion 152 
February 15, 1936 

Advertising—A lawyer, even though registered as a 
“patent attorney,” may not solicit professional employment 
in patent and trade mark matters by circulars or advertise- 
ments, or by personal interviews Or communications not 
warranted by personal relations. 

Business cards—The use by lawyers of the words 
“Patent Law” or “Patent and Trade Mark Practice” on 
ordinarily simple business cards is not, per se, improper. 

The attention of the Committee has recently been 
directed to the conduct of “patent attorneys” who ad- 
vertise their services by letters, circulars, and adver- 
tisements published in telephone directories and other 
media, No question of local custom is involved as 
“patent attorneys” advertise throughout the country. 
The Committee has been asked to express its opinion as 
to the propriety of such advertising, particularly by 
those “patent attorneys” who are also lawyers. 

The opinion of the Committee was stated by Mr. 
McCoy, Messrs. McCracken, Sutherland, Martin, Phil- 
lips, Arant and Ailshie concurring. 

“Patent Attorneys” are those who are recognized 
by the Commissioner of Patents as “agents, attorneys, 
or other persons representing applicants or other par- 
ties before his office.” (Act of February 18, 1922, U 
S. C., Tit. 35, sec. 11.) They need not be “lawyers” 
though many of them are. The law vests in the Com- 
missioner ample authority to discipline all patent attor- 
neys, as such. We are concerned only with advertis- 
ing by patent attorneys who are also lawyers, and we 
express no opinion as to the propriety of advertising by 
those who are not. 

The entire bar is familiar with the general char- 
acter of such advertising, and in our opinion, it is un- 
becoming to a lawyer, however modest or blatant it 
may be. We deem it immaterial whether or not a 
lawyer who so advertises refers therein to his status as 
a member of the bar. Being a lawyer he comes within 
the purview of the Canons of Professional Ethics, and 
his status as a “patent attorney” does not in anywise 
qualify or limit their binding effect upon him. Canon 
27 permits the publication of “ordinary simple business 
cards,” (as defined in Canon 43), as a matter of personal 
taste or local custom, and sometimes as convenience, but 
declares unequivocally that “solicitation of business by 
circulars or advertisements, or by personal communi- 
cations, or interviews, not warranted by personal rela- 
tions, is unprofessional.” Canon 45 provides that “the 
Canons of the American Bar Association apply to all 
branches of the legal profession; specialists in particu- 
lar branches are not to be considered as exempt from 
the application of these principles.” 

The question now presented is not without prec- 
edent, so far as this Committee is concerned. In Opinion 
11 we said: 

“It is quite customary for those engaged in the prac- 
tice of patent law to use the words ‘Patent Law’ or ‘Pat- 
ent and Trade Mark Practice’ on their cards and there is 
nothing unfit or undignified in their so doing. If, how- 
ever, they were to enumerate the many things which they 
continually do in connection with such practice their cards 
might be neither ordinary nor simple.” 

So, too, in Opinion 114, in reaffirming this view 
we said that the statement, “Booklet on Patents Mailed 
on Request,” on the card of a lawyer specializing in 
patent and trade mark practice, was unethical and should 
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be omitted, and that, construing the card as a notice 
of specialized legal service, it should be addressed only 
to lawyers, as provided in Canon 46, and should not be 
sent indiscriminately to manufacturers and inventors 
throughout the country. (See Opinion 36.) Again, 
in Opinion 32, we held that a lawyer cannot properly 
be associated with or employed by a layman who is 
admitted to practice before the Commissioner of Pat- 
ents when that layman does business under the name of 
a firm which represents itself to be “attorneys” or “coun- 
selors in patent causes.” The only expression of ap- 
proval to be found in the opinions of this Committee is 
with respect to the “listing of a member of the patent 
bar under the heading ‘Patent Lawyers’ in a classified 
telephone directory.” In Opinion 123 we held that 
such a listing ‘being for the convenience of telephone 
is not improper. However, in that opin- 
ion we again directed attention to the fact that “a 
lawyer should not permit his name to be published in a 
telephone directory in boldface type or in any other 
manner to make it conspicuous and distinguish it from 
the names of lawyers generally published therein,” since 
the publishing of his name in a distinctive manner is a 
form of advertising. (See Opinion 53.) 

In our opinion, therefore, a lawyer, even though 
registered as a “patent attorney,’’ may not solicit pro- 
fessional employment in patent and trade mark matters 
by circulars or advertisements, or by personal inter- 
views or communications not warranted by personal 
relations. However, the use by lawyers of the words 
“Patent Law” or “Patent and Trade Mark Practice” 
on ordinary simple business card is not, per se, 
improper. 

The Act of February 18, 1922 (U.S. C. Tit. 
sec. 11) contains a clause which, by inference at least, 
suggests that advertising by patent attorneys may be 
sanctioned. This fact alter our « 
In our opinion such a law, designed to regulate a call- 


subscribers,” 


T 
JJ, 


does not conclusion. 
ing which like so many others, may be engaged in by 
layman and lawyer alike cannot be construed to permit 
the solicitation of professional employment by advertise- 
ment or otherwise by one who is bound by the ethics 
of the legal profession, which forbid that he “should 
advertise his talents or his skill, as a shopkeeper adver 
People ex rel Attorney General v. 
186, 32 fou, 19 L., KR. A. ZS, 


tises his wares.” 
VcCabe, 18 Colo 
36 Am. St. Rep. 270. 


Pac 


Opinion 153 

February 15, 

Division of Fees.—A division of fees for legal services 

may be made only with another lawyer and must be based 
upon a division of service or responsibility. Canon 34. 


X sought to employ A to 
action to recover damages f 


represent him in an 
Yr a personal injury. A, 
accident. declined employment, 
witness, and caused 
and tried the case, 
X and received a sub- 
\ testified that he was not 
of the trial or in any fees that 


having witnessed the 


because he would be a necessary 


B to be employed B prepared 
secured a judgment in favor of 
stantial fee. At the 
interested in the 
might be paid by X 

After the litigation was ended, 
divide his fee with him \ 
| 


whether B 


trial, 
result 
\ demanded that B 
member of the Association 
pay A any portion 


inquires may properly 


of the fee. 
The opinion of the ¢ 


ommittee was stated by Mr. 





Puittips, Messrs. McCracken, Sutherland, Martin, 
\rant, Ailshie and McCoy concurring 

“No division of fees for legal services is proper, ex- 
cept with another lawyer, based upon a division of 
or responsibility.” Canon 34. 

We assume from the statement, and from A’s testi- 
mony that he rendered no legal service and assumed 
no responsibility in connection with the case. Any 
division with him of the fee received by B would 
therefore be improper. See Opinion 18 

The Committee on Professional Ethics of 
York County Lawyers’ Association has held: 

“All division of compensation between lawyers should 
be based upon the sharing of professional responsibility or 
service, and a division of fees merely because of the rec- 
ommendation of another is not proper. The Committee 
directs attention to its previous Answers to Questions, Nos. 
42 * * *.”” Questions respecting Proper P 
duct and Committee’s Answers, Part II, p. 90 


service 


the New 


rofessional Con- 


Opinion 154 
(February 15, 1936) 

Confidential Communications—The furnishing by an 
attorney of information as to the nature and extent of 
services rendered clients for the purpose of aiding an 
assignee in the collection of his accounts receivable is not 
professionally improper, unless such disclosures include 
matters communicated to the attorney in confidence. 

[he accounts bankrupt 
ney, consisting principally of bills owing by 
clients for professional services rende red, were sold 
to a layman, who desires the attorney’s assistance in 
collecting the accounts, and requests a detailed state- 
ment of the services rendered to each client, in order 
to substantiate said claims. The attorney is willing 
to cooperate but wishes to know whether the furnish- 
ing of such information would be ethically proper. 

The opinion of the Committee was stated by Mr. 
McCoy, Messrs. McCracken, Sutherland, Martin, 
Phillips, Arant and Ailshie concurring 

Confidential communications between an attorney 
and his client, made because of the relationship and 
concerning the subject-matter of the attorney’s employ 
ment, are generally privileged from disclosure without 
the consent of the client, and this privilege outlasts the 
attorney’s employment. Canon 37. 

However, the attorney may properly 
layman the information desired as to the 
employment and the nature and extent of the services 
rendered, since that information was not acquired by 


attor- 
his 


receivable of a 


give to the 
terms of his 


him in confidence. Of course, in so doing, he must 
not violate the rule prohibiting the disclosure of con- 
fidential communications. 
Research in International Law 
(Continued from page 253) 
however, as to the adoption of the results of such 


work will rest, as heretofore, with the advisory com 
mittee of the Research and the faculty of the Harvard 
Law School; but at no time will publication be de- 
cided upon by these bodies until ample consideration 
has been given to criticisms and suggestions emanat- 
ing from the Council of the American Law Institute. 

It is anticipated that by means of this affiliation 


the scientific formulation of law as a whole may go 
forward with ever increasing speed. The entire bar 
of the United States may well rejoice that by steps 


such as these the profession is enabled to advance the 
day when law shall replace force not only in the con- 
tacts between citizen and citizen but between citizen 
and foreigner. 
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f Reasoning Based on Certain Major Premises Deemed to Be Inevitable and Self- 
ls No Longer Tolerable Today in a World in Which Science Has Swept the 


ndations from the Notion That There Are Any Absolutes outside the Realm of 
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\Mathematics—Such Conceptions, However, May Be Retained as Scientific 


Hypotheses Subect to Modification on the Basis of Newly Acquired Data— 
This Is How Some Judges Have Really Used Them, etce.* 





By Henry WEIHOFEN 


ry 
f’rotessor of Law, 


E living in an interesting period in the 

Wy tory of the criminal law, a period of transi- 
tio! are witnessing the breakdown of a 

hich has endured for two centuries, 
radically different that it 
ills in question the soundness of propositions which 





ve been the very foundation of the older system. 

It is meet and proper, therefore, to put some of 
tnese asic conce pts under the microscope, SO to speak, 
to re-examine them in the light of our present state of 

wledge and our present point of view. 
he basic propositions I am speaking of can be 
me p thus: that a man cannot be incarcerated or 





he is adjudged guilty of 








( e cannot be held guilty unless he is found 
mitted a wrongful act with a guilty intent; 
here cannot be said to be a guilty intent unless there 
iS 1 esponsibility e., mentality sufficient to 
m wrong with respect to the nature and 
e act al reedom of will to choose be 
yveen the l 
necessary to state these propositions to 
reveal that they involve the most elusive speculative 
eptior f moral philosophy and theology: moral 
uilt, right and wrong, freedom of will, responsibility, 
vicked and depraved heart. 
\n examination into the history of these concepts 
heological origin. The strongest influence 
ping e early common law was the canon law 
\1 n the canon law, the mental element was at 
tant in determining sin as the physical 
\ soever looketh on a woman to lust after 
itted adultery with her already in his 
( e earliest reference to guilty intent found in 
Eng iw book, the Leges of Henry I, was copied 
t teachings of the church.’ Bracton’s early 
efinitio1 felonious mind was taken from the com 
ents the Canonist, Bernard of Pavia. 
And we still think of general criminal intent as 
f connotati of moral wickedness, of sin. 
ave never been able to find any more 
se meaning for it. Bishop, for example, says of 
inal intent, “In the spontaneous judgment which 
ings frot the nature given by God to Man, no 
t the Round Table on Crimes at the meeting 
\ iti of American Law Schools at New Orleans, 
D 28, 193 
S “M ns Rea,” 45 Harv. Law Rev. 974, 978. 
Cis s Adams, “The Modern Conception of Animus,” 


~ 


26 





U niz 


4 


Colorado 


ersily of 


one deems another to deserve punishment for what he 
did from an upright mind, destitute of every form of 
evil.” And he adds that this is “only the voice of 
nature uttering one of her immutable truths.”* May 
on Crimes says, “The offense he intended to do must 
at least be one which in itself is sinful.”* Consciously 
or unconsciously, our criminal law phraseology con- 
veys to our minds connotations of religious morality 
and retributive justice. 

The thesis of this paper is that we can never 
hope to attain the rational penal code which I think 
most of us would approve, until this vague, metaphysi- 
cal patter which we employ so glibly is critically 
analyzed, evaluated, and either given a new and more 
clearly defined content, or abandoned. 

| shall spend no time in arguing about the ideal 
penal code, but shall take it for granted that we are 
agreed today that the basic principles of our criminal 
law need overhauling; that the classical penal 
philosophy of punishment as a necessary consequence 
of wrong-doing; of guilt as based upon deliberate 
choosing of the Wrong by a mind capable of knowing 
and choosing the Right; of Justice as a categorical 
imperative which demands that he who sins must 
suffer ; that all these are relics of a past age no longer 
useful or appropriate in our penal codes. 

I assume that we are agreed in viewing the crim- 
inal law, like all the rest of the law, as a piece of social 
engineering, in the words of Dean Pound, “as a human 
attempt to conserve values and eliminate friction, and 
preclude waste in the process of satisfying human 
wants.”® And I assume that we will agree with 
Professor Sheldon Glueck, in saying that the basic 
criterion of our penal system should be that: 

“The legal and institutional provisions for the pro- 
tection of society must be based not so much upon 
the gravity of the particular act for which an offender 
happens to be tried, as upon his personality, that is, 
upon his dangerousness, his personal assets, and his 
responsiveness to peno-correctional treatment.”® 

I make these assumptions not because I really 
think that everyone is ready to agree with them, but 
simply because I do not want to argue the matter 
here. I wish, as already said, to discuss a further 
question, namely, whether we can incorporate this new 





3. Bishop Crim. Law (9th ed.) § 290. 

4. May. Law of Crimes (3d ed.) § 28. 

5. Pound, Criminal Justice in Cleveland, p. 563 

6. Glueck, “Principles of a Rational Penal 
Harv. Law Rev. 453. 
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attitude toward crime and criminals into the law, so 
long as we continue to use phraseology which 1s 
saturated with the old philosophy—‘guilt,” “respon- 
sibility,” and “mens rea.” We may say that we are 
no longer concerned with the question of the person’s 
moral blameworthiness, or the sinfulness of his act; 
that like the doctor dealing with physical maladjust- 
ments, so in dealing with social maladjustments, we 
are concerned only with diagnosing the difficulty and 
removing it if possible, so as to rehabilitate the person, 
or if that is impossible, at least protect the rest of 
society by segregating or quarantining him. In such 
a system, the question whether he did the act because 
of a wicked heart or a demented mind is immaterial. 
In either case, he requires the attention of society, and 
the state is therefore justified in taking him in custody 
and applying whatever treatment diagnosis indicates. 

But are we really ready to employ the word 
“euilt” in this new sense, free from connotations of 
moral blamewortl , or sin? Judging from the 
cases, it seems not. 

For example, in 1909, the State of Washington 
attempted to do something of the sort. It enacted a 
law which provided that insanity should no longer be 
a defense to crime, and that no evidence on this ques- 
tion should be received; but that where the trial court 
felt that a person convicted of crime was insane at the 
time of the act, he might direct such person to be 
confined in a state hospital for treatment. 

This was held unconstitutional by the Washington 
Supreme Court Che court recurred to “fundamental 
principles” to show that “from the earliest period of 
the common law, no criminal responsibility could 
attach where the accused was so utterly deprived of 
reason as to be incapable of forming a guilty or crim- 
inal intent,’’ and that since intent is a substantive fact 
going to make up guilt just as much as the physical 
commission of the act, this element cannot be taken 
away from the jury, under the constitutional guar- 
antee of trial by jury. 

More recently, in 1928, the state of Mississippi 
enacted a somewhat similar law, providing that in 
sanity should be no defense to murder, but if the jury 
indicated that he was insane at the time of the homi 
cide, the court should imprison him for life, and might 
certify to the governor that in the court’s opinion the 
mental condition of the defendant was such that he 
should not be confined in the penitentiary, whereupon 
the governor was to cause an investigation to be made 
by experts, and if satisfied that the mental condition 
of the prisoner was such that he should not be confined 
in the penitentiary, might order him transferred to an 
insane institution 

The Mississippi Supreme Court held this violated 
the constitutional prohibition against cruel and unusual 
punishment, and the due process provision. Again 
the decision was based largely upon fundamental prin 
ciples “which lie at the basis of our civil and political 
institutions.” 

In both cases, the courts held these truths to be 
self-evident: that a person cannot be found “guilty” 
of crime unless he had a “guilty intent”; that a person 
who is mentally too unsound to entertain a “guilty 
intent” cannot be held “responsible” for his acts, or 
“suilty’’ of wrongdoing; to hold such a person guilty 
would be “unjust.” 

In other words, “guilt,” “guilty intent,” “respon 
sibility,” “‘justice’—these are transcendental concepts 
of known and static content, binding upon all finite 


S. v. Strasburg. 60 Wash. 106, 110 Pac. 1020 
8. Sinclair v. State, 161 Miss. 142, 132 So. 581 (1931) 


ness 





beings, including legislators. They are “unchanging 
and unchangeable laws of nature” to quote one of the 
concurring judges in the Mississippi case. This same 


judge carries the thought even further: 

“Let us suppose,” he says, “that to conserve re- 
sources the legislature should enact that freezing 
weather shall be unlawful in this state, or to prevent 
floods, that the waters shall at certain seasons flow 
backward. These are things that, of course, are 
beyond mortal power, are controlled by the laws of 
nature, and as such are at the foundations of Consti 
tutions.” 

Let us examine this proposition that this statute, 
which denies the “fundamental principle” that criminal 
intent is an essential element of guilt, is comparable to 
a statute which would fly in the face of physical facts. 
The fallacy is apparent as soon as we state the propo 
sition: in the one case, the statute conflicts with 
observed phenomena in the world of experience. In 
the other, it violates a “principle’’ which is assumed 
to exist independent of empirical observation. For the 
legislature to deny observed facts of the actual world is 
one thing; to deny certain moral propositions which 
some judge thinks are immutable is quite different. 

But the judge’s attempted analogy between law 
and the physical sciences is worth pursuing. As a 
matter of fact, science does not consist merely in de 
scriptions of observed data. It also has hypotheses 
or theories which are logical deductions from the 
observed data, and which are useful to express these 
observations conveniently, and to project the analysis 
for further verification. Thus, from the observed facts 
of the changing positions of the sun and planets, we 
erect a planetary theory; from the observed behavior 
of material substances, we create an atomic theory. 

Prof. Walter Wheeler Cook, Jerome Frank and 
others have suggested that we can regard our legal 
theories and doctrines as in the nature of scientific hypo 
theses. Can we do so with these fundamental concepts 
of the criminal law? If so, if we can regard concepts 
such as the premise of the Washington and Mississippi 
courts that there can be no guilt without responsibility 
as mere hypotheses, based upon observed facts, rather 
than as God-given truths, perhaps we can retain these 
concepts and make them workable even in a period of 
changing views about the ends of criminal law. It is 
obvious that this would require a tremendous mental 
readjustment in our attitude toward these concepts. 
For as we have said, our attitude today is anything but 
scientific. We don’t pretend that these fundamental 
principles are based upon empirical investigation. On 
the contrary, they are assumed to state self-evident 
and immutable truths, transcending man-made laws 
transcending all human experience. 


and constitutions 

This type of reasoning, based upon certain major 
premises deemed to be immutable and self-evident, is 
no longer tolerable today, for science has swept the 
foundations out from under the notion that there are 
anv absolutes in the world outside the realm of pure 
mathematics. Even the “self-evident” axioms of Eu 
clidean geometry have been shown by Einstein not to 
be absolutely true when empirically applied. Todav, 
scientific thinkers have discarded all “self-evident 
truths” about the world and have substituted assump 
tions accepted only because of their qualification to 
serve The old cosmic absolutes—absolute space, 
absolute time, absolute truth, absolute natural law—are 
gone, \ll truth today is merely relative And as 
Xevser has said, “The reign of relativity thus inau 


9. See Sayre, “Mens Rea,” 45 H.L-R. 974 
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surated by the basic sciences is destined to work a 


rrespond revolution, deep, noiseless, it may be, 
ut inevitable, in all the views and institutions of 
an. 

Including, we might add for emphasis, the crim- 
nal law on naively talking about abso- 


We can’t go 

and immutable natural law in a world 
which knows no absolutes and no immutables. The 
criminal law is not a mere dialectic, divorced from 
reality. It deals with the sternest realities of life, and 
he judges who administer it ought therefore to know 


lute legal trutl 


1 


st a} 
he facts of life. In other words, the major premises 
the law must be scientific hypotheses rather than 


metaphysical absolutes. 

And I think it is not impossible to regard such 
onceptions as “guilt,” “responsibility,” and “mens 
rea,” as in the nature of scientific assumptions, opera- 


ive concepts based upon scientifically acquired data, 
revision or abandonment whenever new data 


showing these concepts to be inadequate. 


subject to 


ire reveal 


Even freedom of will, that foundation stone of 19th 
century penal philosophy, can be converted into a 
working entific hypothesis. It should not be 


to point out that in the light of modern 
the older concept of “freedom of will” as 
inmotivated free activity, is no longer 
tenable day, even the non-Behaviorist Schools of 
Psychology admit that if we have any freedom to act 
creatively and purposefully at all, it is subject to the 
nfluence of environmental and hereditary stimuli. 

But as soon as we concede that such stimuli do 
influence freedom of are compelled to 
examine into these stimuli, to try to find out how and 
to what extent they exercise such influence. In other 
words, we are forced to turn to the empiric branches 
wy, psychology, and _ sociology ;—specifi- 
field of criminal law, to data such as that 
Healy has presented in “The Individual 
and that which Prof. Glueck has pre- 
sented in his “500 Criminal Careers.” 

So we can regard “freedom of will’ as the verbal 

for the hypothesis we construct for ex- 
way and the extent to which human 
onds to stimuli. In short, for a working 
the factors making up human behavior— 
which—true enough—has not yet been 
ut as well as the formula for the coefficient 
ff an iron bar under a gradually rising 
temperature and constant pressure, but which is hardly 
] 


ultimate, 


choice, we 


of physiol 
ally, in the 


which Wm 


De linque nt.” 


ibbreviatior1 
plaining the 
behavior 
formula 
formul 
worked 


ot expansion 


ore indefinite than the quantum theory is today. 
Such an approach is not only more practical than 
that of spinning abstract theological theories about the 
ture Will” and of criminal intent, but can even 
be defended as more in accord with a rational system 
f pure ethics. Studying the causative factors of the 
riminal conduct in each case, not only gives us the 


nly approach which holds any hope of showing us 
the causes of such conduct and how to remove them, 


but it gives us a more valid measure for calculating 
the enc of the act in a true moral sense than we 
ve ever obtained from abstract speculation unrelated 
Scie cally acquired data as to hereditary and 
nmental influences 


Bar Assn. Jour. 303. 


10 luoted by Cook, 13 An 

11. Glueck, “Ethics, Psychology and the Criminal Re 

bilit f the Insane,” 14 Jour. Crim. Law and Crimin. 
08, 244. See also Vinogradoff’s statement that “the point 


rture of any thorough analysis of the mens rea must 
t i hol Outlines of Jurisprudence, vol. 1, 


psychology ad 





Rueff has suggested’? that even the concept of 
justice, that favorite subject of abstract metaphysical 
speculation from the time of Plato to the present, can 
be converted into a scientific theory, or as he Says, 
into a theorem of moral geometry. But that 
beyond the scope of the criminal law, and will not 
be discussed here. 

The first objection that will be raised to any such 
approach as has just been suggested will be that it 
is all very nice to play with the idea of making crim- 
inal law scientific, but that it can’t be done. Law isn't 
a science, and can’t be made into one. Well, of 
course the term “law” is ambiguous enough to permit 
endless debate over the matter. But this much seems 
certain: that all knowledge seeking activity can be 
classified as either scientific or mathematical. The 
scientific includes all inquiry dealing with empirical 
questions; the mathematical with pure logical deduc- 
tions from assumptions independent of reality. Law 
obviously deals with reality, with flesh and blood. In 
solving the actual human problems which come before 
the courts, it is necessary of course to employ formal 
logic, just as that is necessary also in the physical 
sciences, but just as in the physical sciences, that logic 
must be based upon propositions which correspond to 
the world of reality. In other words, its major 
premises must be scientific rather than mathematical. 

It is true that scientific investigation into the 
empirical bases of the law may be more difficult than 
is investigation in physics or chemistry, for law, like 
all social subjects, deals with human behavior, and 
scientific observation and description of human be- 
havior is difficult, for at least three reasons: first, 
because the factors in human behavior cannot be 
isolated for separate study; second, because human 
beings have the peculiar facility of acting irrationally 
much of the time; and third, because social facts are 
so colored and distorted by the emotional prejudices 
and thinking habits of the group and of the investigator 
himself that true objectivity is perhaps impossible. 

We may agree that these difficulties render it 
improbable that we shall ever be able to reduce our 
operative concepts in law to the exactness of, say, 
the equation of w=G3427RAm, representing the 
pull of gravity. But before saying that the scientific 
method cannot be applied to law (or other social 
subjects) because of the difficulties involved, we should 
appreciate the difficulties in the physical sciences them 
selves. Less than a generation ago, it was confidently 
expected that the physical sciences could ultimately 

yes, rapidly—hope to know all things within their 
fields. Today, “X-rays, radium, radio-activity, the 
disintegration of atoms the Michelson-Morley 
experiment, the abandonment of the doctrines of the 
conservation of mass, of matter and of energy as prin- 
ciples of universal applicability, the refusal of electrons 
to obey the accepted laws of mechanics, the quantum 
theory—all these and others have left modern physical 
science gasping for breath.””** 

Not only are the difficulties in the physical 
sciences greater than we may realize, but the possi- 
bility of using this method successfully in the social 
sciences may also be greater. I don’t want to add to 
the ballyhoo that’s been raised over Pareto, but | 
think it is true that his attempt to analyze the non- 
rational actions of men at least points the way to hope- 
ful possibilities. In the field of criminal law, we have 
an example of the value of formulas scientifically 


roe 
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constructed by 
Eleanor Glueck showing the significance 


worked out in the prognostic tables 
Sheldon and 
of certain sociologic psychia tri 
the potentialities of prisoners for 
on probation or parole.** 
At all events, difficulty of itself isn’t a valid objec- 
tion. If the method is the sound and proper one, the 
mere fact that it is difficult to apply is wholly irrele- 
vant. 
Not only 
but as a matter of 
better 
let 
rea’ o1 


determining 
“failure” 


factors in 


“success” or 


does this approach seem entirely possi- 
fact, 


tually 


it corresponds to what 
doing for 
the concept of 
as we have said, 


ble, 
the 
turies. us take 
“mens guilty 
it is a religious and 

and even in its present ordinary usage, yet great judges 
anipulated it as a scientific 


judges have a been cen- 
an example of 


intent. While, 


netaphysical conception in origin, 


in the leading cases have m 
hypothesis. 
I shall, in this paper, only suggest a few examples 
Take, first of all, the application of the concept of 
“mens rea” in homicide. Here it took the form, as 
early as the decree of 13 Richard II, as a requirement 
of “malice prepense” or “malice aforethought.”” From 
that time until the present the judges have expanded 
or contracted the types of conduct to be punished 
to meet shifting social conditions, by manipu- 
“malice afore 


murder, 
lating the meanings attached to the term 
thought.” At first, it referred broadly to cold-blooded, 
premeditated murders. Coke, however, defined it as 
including malice expressed or “implied by law.” And 
while Coke’s notion of “implied malice” seemed to have 
been limited to situations where actual malice could be 
inferred, the idea was seized upon as a device by which 
to widen the definition of murder, to include conduct 
which the judges, after weighing the sociological vari 
ables'® involved, decided should not be let off with the 
comparatively light punishment attaching to clergyable 
In extending the concept to cover new types 
of conduct, which in the public opinion of the day 
should be severely dealt with, the judges were doing 
what a scientist does with a scientific hypothesis— 
modifying it to cover accumulated data. 

A similar development has occurred regard to 
larceny. The mental element of the crime, the animus 
furandi, came into English law only with Bracton, 
who wrote under strong canonist influence. Again, the 
But again, 


offenses. 


new ly 


concept was originally religious, moralistic. 
the courts have for centuries now been apply it scien- 
flexible hypothesis, capable of being 


tifically—as a 
restricted to changing social and 


broadened or meet 


economic needs. An excellent example is found in 
Prof. Jerome Hall's elaborate examination into the 
social, economic, and political influence behind the 
Carrier’s case.*® 

Today, courts are still applying the concept to 
new questions: does it include the case where there 
is a borrowing without consent; or where after such 


borrowing the property is injured or destroyed; or 
where there is a temporary taking; or where after such 
a temporary taking, the property is abandoned; or 
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where there is a pledging with intent to redeem, or a 
taking with intent to obtain a reward. 


How should these questions be answered? It is 
submitted that the sociological and economic facts of 
our own society should govern; and that in the hands 
of better courts, they will govern—in other words, that 
the concept of animus furandi will be applied as a 
scientific theory, to be modified and redefined from 
time to time in the light of new empirical social and 
economic facts. 

One more illustration: under the Canonist concept 


essential to guilt, com 
defenses 


blameworthiness as 
become 


of moral 


pulsion and coercion recognized as 


Both were obviously based on the same metaphysical 
theory that a person acting under duress cannot be 
said to have acted out ot a icked heart, and so 


should not be punished. 

Nevertheless, the courts allowed this 
similiarity of source to prevent them from laying down 
for these two quite dissimilar rules, based 
upon differences in the empiric facts involved. Until 


have never 


defenses 


the end of the 17th century, the list of offenses for 
which a man could have benefit of cle ergy was con- 
stantly growing; but women were not given benefit of 
clergy. As a result, a woman ee 3 f a serious 
offense was executed, whereas a man ee Ne for the 
same crime a comparatively light punishment. To 
offset this disparity, the courts adopted a very liberal 


tT 
application of the rule of coercion; the mere presence 
ot her husband was sufficient to raise the presumptior 
that a woman’s act was done under coercion, whereas 
for compulsion to be a defense, threats of death must 
shown. 

Of we may 
pretty poor examples of scientific method as a natural 
scientist would understand the term. However, it 
was as close an approach to that method as the times 
Today, judges like Brandeis and Cardozo 
use of sociological statistics and surveys, but 

Never 
processes 
that 


course, see these illustrations are 


offered 

can make 
that was impossible even a hundred years ago. 
theless, we are justified calling the mental 


of the older judges scientific in the broad sense 


they based their legal propositions on social and eco- 
nomic facts, instead of on a priori postulates assumed 
to be immutable and God-given. 

It is true that the courts have usually not con- 


fessed to this modus operandi. They have usually paid 
lip service to the myth that the criminal law, and all 


the rest of the law, rests on foundations of transcen- 
dental truth absolute and everlasting, and free from 
any entangling alliances with human life. In_ this 
hypocrisy lies the chief source of our confused 
thinking. 

We can never hope to reach any agreement of 
understanding upon the very fundamentals of our 
substantive criminal law until we realize first, that 


these fundamental propositions are man-made and not 
God-given, that they are made to serve human ends, 
and are not ends in themselves divinely imposed on 
human beings, and that in’ order to serve 
human ends, they must rest upon a clear knowledge 
of the actual human needs they undertake to serve. 
It will ease our consciences to bear this in mind. 
Too often, when we have felt compelled by changing 
conditions to redefine our icslmenatel principles, we 
have done so with a guilty feeling that we were faith- 
less philosophers tampering with the eternal verities. 
It should make us feel better to know that as a matter 
of fact we are dealing with practical rules which must 
be changed as conditions require 


second, 
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ES EMENT OF THE LAW OF TRUSTS, 
R by the American Law Institute, 1935. 2 vols.— 
ge that courts, lawyers, 

the | have failed to bring, or even attempt to 


ring, into the law the methods and spirit, if not the 


Crit ave made the char 








sults, scientist. Within a few years a writer 
s de it o feature of the civilization of our 
re remarkable. than the failure of the 

scientific t, wl has captured every other human 
ictivity, to make an impression upon the law” (Harvey, 
he Vict f Fraud: A Plea for a New Law). If 
uch charges had any substantial basis they find refuta- 
tion in tl rk which, in the words of a contemporary, 
a product of ‘‘a labor of blood and tears,” (McDer- 
tt, Statement Concerning Work of American Lau 
nstitute, 60 Reports Am. Bar Assn. 403, 404). In 


umes on trusts, as in the earlier output of 
he American Law Institute, is found convincing evi- 


ese tw \ 


lence critical analysis, exhaustive scholarship, and— 
s far as the required generality of statement and the 
nature of the subject permit—scientific exactness. From 
he tw lumes, the treatment of the topics of “The 
Spendthrift Trust,” “The Circumstances Under Which 
1 f WI a Resulting Trust May Arise,” “The 
oper Investment of Trust Funds,” “Apportionments 
etwee e Tenant Receiving Income and a Succes- 
ive Beneficiary Receiving Principal,” ‘Remedies 
\gains e Trustee, the Beneficiary and the Estate,” 
The Tracing of Trust Funds,” and “‘When a Trans- 
feree Has Paid or Given Value,” is of such excellence 
nd so outstanding as to deserve special commendation. 
One is surprised, if indeed not disappointed, to 
bserve that the constructive trust and the business trust 
re not treated in this work, as these subjects are gen- 


rally included in a text on trusts. 

For nearly fiity years the so-called case system of 
iching has been followed in the leading laws schools 
the country, and to search for case precedent has be 

e a fixed habit of thought among lawyers and 
idges. Opinions and text books have been tested by 
examination of the case precedents cited, and by the 

| the reasoning in the light of such prece- 
lents find here a statement of the abstract legal prin- 
ciples, without citation of supporting authority, will 
loubtless be something of a shock. One cannot, in view 
ur present method and fixed habit of investigation of 
subject of the law, avoid the feeling that here we 
ive the outline, the framework, or the bare bones from 
vhich the flesh and blood that give human interest have 
een removed. The criticism, however, if it be a criti- 
peculiar to the present work, but inheres in 
employed in the restatement of the law. The 
nishes evidence that the scientific spirit is 
aking an impression on our law. As the law is a pro- 
gressive science, we may look forward to the necessity 
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for periodical restatements. Manifestly, the present 
work on trusts is a further justification of the aims and 
existence of the American Law Institute. 
ARCHIBALD K, GARDNER. 
Huron, South Dakota. 


Common Law and Statutory Amendment in Rela- 
tion to Contributory Negligence in Canada, by Cyril 
Francis Davie. 1936. Toronto. The Carswell Company, 
Limited. Pp. 294.—The occasion of this interesting 
and valuable work was the recent legislation of four of 
the Provinces of the Dominion of Canada (correspond- 
ing to the States of the United States), in respect of 
Contributory Negligence, the underlying motive of 
which would seem to be to introduce into the law “the 
principle of apportioning damages in proportion to the 
respective degrees of fault of the parties, as in 
\dmiralty law.” 

The learned author has first given a lucid and 
accurate account of the development of the doctrines of 
Contributory Negligence at the Common Law, with 
illustrative cases, and the ultimate conclusion early in 
the last century that contributory negligence of the 
plaintiff prevents recovery. The distinction between 
Contributory Negligence an element in causing the acci- 
dent, and Contributory Negligence only a condition, in 
technical terminology, between a causa causans and a 
causa sine quo non, is clearly set out with a glance at 
the difference between the view of philosophy that 
causa causae causantis is itself a causa causans, and 
that of the Common Law that it is only a causa sine 
qua non. The celebrated “Donkey Case” of Davies v. 
Mann in 1842 settled the effect of non-causative but 
contributory negligence once for all. 

We find also a careful discussion of Ultimate Neg- 
ligence and Self-imposed Inability to avoid an accident. 

Coming to the avowed purpose of the work, it is 
made clear that the legislation spoken of has not by any 
means wholly abrogated the doctrines of the Common 
Law, and that it is an error to say, as one Ontario 
Justice of Appeal has said, that “we are to be guided 
by the doctrine which the Maritime Courts have estab- 
lished respecting collisions of ships rather than by the 
doctrine of the Common Law.” 

I am given credit for the first adjudication that 
Ultimate Negligence has not been abolished by the legis- 
lation—an opinion that has been approved by the Su- 
preme Court of Canada; and the old London “Donkey 
Case” is still good law. 

In fact it may be said that the only change effected 
by the Contributory Negligence legislation is to make 

contributory negligence no longer a perfect defence, but 
to give the right to an offender of this kind to receive a 
proportionate amount of his damages from the plaintiff, 





to whom he is to pay a proportionate part of his dam- 
ages. 
The book is admirably written, with an apt quota 
tion of illuminating Latin legal maxims. Its value is not 
confined to Canada. I have nowhere seen a more satis 
factory account of the growth and establishment of the 
principles of Negligence in the Common Law, and the 
book is well worth perusal by every lawyer whose law 
on the Common Law of 
of the Canadian legisla 


is based, directly or indirectly, 
England. The 
tion may assist in the interpretation of legislation of a 
like nature in other countries 
WILLIAM RENWICK RIDDELL. 
Osgoode Hall, Toronto 


interpretation 


Ex-Judge (Anonymous.) New York. Brentano’s: 
Pp. 274. Lawyers who fre que nted the book stores sev 
eral years ago must have noticed the passage of a num 
ber of Ex books—there was, I believe, Ex-Wife, Ex 
Mistress, and so on, from bad to worse. One day dur 
ing that period as I went into Brentano’s I saw a win 
dow full of Ea-Judge and I put it down as an obvious 
attempt to capitalize on a currently popular method of 
pervading scandal. The clerk who for years had shown 
such a tactful tolerance for my whimsicalities insisted 
that for once, at least, | was dead wrong. But I had 
made up my mind and that was the end of Ex-Judg 
until recently on a visit to Chicago I saw it on the 
shelves of the Editor of this Department of the Journal 
He detected my surprised look at finding Ex-Judge in 
company and insisted that the book was 
well worth any lawyer’s time, and pressed it on me. 
On the way back to New York I read the story 
with unexpected interest, and gladly acknowledge a mis 
judgment. Ex-Judge is fiction, but fiction of the sort 
that sets one to pondering about his profession and the 


such scholarly 
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forces which shape the destinies of 


Ex-Judge is the story of a lawyer of ability and ideals 
who, at first unwittingly and finally knowingly, was 
used by a dishonest political organization lhe story 


protes 


shows very convincingly how, as he advanced 


sionally and in public esteem, his character was under 
going a gradual disintegration. Finally, when he had 
realized all of his ambitions and was respected on every 
side as an honorable and upright judge, he came to se 
that in every real sense he was a plete and disgust 
ing failure. Death finds him outwardly a man of plac 
and achievement but inwardly a broken and self-con 
demned man. The story’s interest and significance lie 


not in its plot but in the exposition of the subtle stresses 
under which the judge’s character gradually gave 
until it collapsed. 

The book should be of particular interest t 


lawyers and to those who concern themselves with pro 


Way 


young 


fesional ethics and fitness for judi fice. And what 

is more, it will pleasantly fill an evening or two for any 

lawyer who likes a good story with a legal atmosphere 
JosepH HowLanpb COLLINS 


\ new era in English legal history began with t 
publication of W. S. Holdsworth’s nine volumes in 1922 


to 1926. Pollock and Maitland came down only to A. D 


1272, and Reeves to 1603. Holdsworth aimed at 1700 
but he carried some of his topics n to 1800, and a 
few even to the date of his ninth volun here were 


two or three hints that the work on this splendid history 
would not stop, and that additional volumes might be 


hoped for. It is now reported that the very learned and 
accomplished author has nearly completed the bringing 


Leading Articles in Current Legal Periodicals 


Virginia Law Review, January (University, Va.)—A 
Day in the Supreme Court with the Federal Estate Tax, by 
Charles L. B. Lowndes; Would Compulsory Licensing of 
Patents be Unconstitutional ? by Frank I. Schechter. 

University of Pennsylvania Law Review, March (Phil 
adelphia, Pa.)—Multiple Currency and Index Clauses, by 
Artur Nussbaum; Criminology and the Law of Guilt, by 
John S. Strahorn, Jr.; The Duties of a Trustee with Re 
spect to Defaulted Mortgage Investments: An Addendum, 
by Parker Bailey and Charles Keating Rice 

Columbia Law Review, February (New York City) 
The Restatement of the Law of Conflict of Laws, by Hessel 
E. Yntema; Aviation and Salvage: The Application of Sal 
vage Principles to Aircraft, by Arnold W. Knauth; Ex 
cess Depreciation Reserve and Rate Control, by Pincus M. 
Berkson. 

Columbia Law Review, March (New York City )—M1 
Justice Stone and the Constitution, by Noel T. Dowling, 
Elliott E. Cheatham, Robert L. Hale. The Franco-Ameri 
can Convention Relative to Double Taxation, by Emmet M. 
McCaffery; Wrongful Death in Admiralty and the Conflict 
of Laws, by Gustavus H. Robinson 

Yale Law Jow ral, January 
Some Jurisdictiona 


( New 


Limitations on 


Haven, Conn. ) 
Federal Procedure, by 


Harry Shulman and Edward C. Jaegerman; Landlord's 
Claims under Section 77B of the Bankruptcy Act, by J 
Mark Jacobson; The Conflict of Laws in Administration of 


by W alter W. Swab 


Excuse in 


Express Trusts of Personal Pri 


enland; Impossibility of P: 


perty ; 


riormance as an 











down of his work to the year 1800. This is good news 
for all legal scholars and lovers of legal histor 
C. P. M 
French Law Che Doctrine of | lajeure, | |. Den 
son I , 
aw Journal, February (N Haven, Conn.) 
lederal Intervention: I. The Right to Intervene and Re 
organization, by James Wm. Moore and Edward H. Levi 
Che United States as a Neutral, by Charles Chet Hyde 
Evidence and the New Federal Ruk { ( | Procedure 
by Charles C. Callahan and Edwin E. Ferguso1 
United States Law Review, February New York 
City) George Woodward Wickersha1 y ( irles ( 
Burlington; The Scientific Approach in the Law, by Wal 
ter B. Kennedy; Problems of Inheritance: ixation, by 
\lexander Otis. 
University of Cincinnati Law Review, Mat (Cincin 
nati, Ohio)—Exemptions of Securities and Transactiotr 
under the Federal Securities Act of 1933, by Carl L. 
Bumiller. 
Minnesota Law Review, Mar« Vlinneapolis, Minn. ) 
Phe Taxation of Real Estate Subject to M rtgage and 


Other Incumbrances, by Robert C. Brow: 





Contracts Protecting the Seller Agair nt of the 
Buyer’s Credit, by Harold C. Havighurst; Prospective In 
ability in the Law of Contract by awrence B 
Wardrop, Jr. 

Pittsburgh Law Review, Februa Pittsburgh, Pa.) 
\dministrative Limitations, by Nat Isaa 

Virginia Law Review, M ircl Unive! { \ a. The 
Legal Position of English Protestant Dissenters, 1660-1689. 
by Charles F. Mullett; Resig1 Officers, 

















d; The Case of 
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culate Matters 


CURRENT LEGAL LITERATURE 27: 








Che Processors 


ruat (Austin, Tex.)—One 
Immunity from Suit, by J. S 
Reported Opinions, 
Under the Texas 
in Lawler and Gail 
in 1929 and 


Jol 
Dallas County 
, 


“Nor French 


ry (Indianapolis, Ind.) 

Deal, by Floyd E. 
f Contracts, by Hugh E. 
Procedure under Section 77B 
Clifford; The Coordi- 


Association, by V ill 


il Bat 


The 
ability in Anglo-Saxon Crim 
nd: Nonsuit Pending Trial De 
Hanson; Problems of Admin- 


(Dre. ) 


ebruat Eugene, 


February (University, Miss. ) 
Parties Plaintiff in Mis- 
in the Circuit Court 
edy, by T. C. Kimbrough: 
ippi, by Forrest G (ooper \ 
nal—His Immunity under the 
Ybtained by an Officer 
session of the Criminal, by 

of 00 and Mississippi Val- 
Hemingway and James J. 
Ethridge 
(Philadelphia, Pa.) 


(rime ({ 


nt, by (seorge H 


February 


t Decedents’ Estates, by Roland 


Rights and Liabilities of Mort- 

tee, by |. Louis Warm; The 

ice H. Merrill; Business 

»y Raymond E. Hayes 

{ Madison, Wis. ) 

for the 1935 Ses 
Stone. 

Ann Arbor, Mich.) 
Law Institute Do? by Hessel 
vledge: A Study in the Law 

Merrill: Retail Responsibility 
John Barker Waite 

March (Cambridge, 

Deve lopments 

by Wilfully Killing An- 

by John W. Wade: Rate and 


ix \ftermath of Maxwell v 


yruary 
egislature 
Thomas S 


February 


Mass. ) 
by Joseph 


March ( Berkeley, Cal.) —The 
s Constitutional Aspects, 
ng: Are Labor Conditions a 
1 Conventions and May the 
e a Partv to Such Con- 
Ordinarily Re- 
C. Weinfeld; The Cali- 

nce Law, bv Emily H. 
uary (Milwaukee, Wis.) 
Legislation with Special 

Act. by Rich- 

titutional Authority of Several 
Social and Labor 


Labor Relations 
Problems, by 


Two 

aws: A Comparative Study 
Restatement of the American 
lohn Willis; Lord Erskine, 
India in the Community of 


otes, by Charles Morse 


(Ottawa, Ont.) 


London Letter 


INCE writing my last letter the whole British 

nation has been plunged into deep sorrow and 

mourning by the death of His Late Majesty 
King George V. and not least of those who mourn 
are the Members of his Inn of Court and the entire 
profession of the Bar of England. All Courts were 
closed on the day of the funeral. The mourning 
worn by the legal profession is, for Judges, King’s 
Counsel and Registrars of the High Court—mourn 
ing gowns, weepers on coats and mourning bands; 
and tor Barristers, Registrars of the Common Court 
and Solicitors—mourning bands. 

It is interesting to note that the law does not 
require the Judges and judicial officers who have 
already taken the Oath of Allegiance and the judi- 
cial oath to again take those oaths after the death 
of the King, although all members of Parliament 
were obliged so to do. 

The Royal Family has for long been closely 
associated with the Inns of Court. Historians never 
tire of telling of the visits paid by Queen Elizabeth 
to the Inns, nor of the entertainments given by the 
lawyers in her honour. The High Table in the 
Middle Temple Hall, at which the Bench dine to- 
day, and which exceeds 29 feet in length, was made 
from oak grown in Windsor forest and was the 
gift of that famous Queen. At Gray’s Inn to this 
day on Grand Night of each term the custom of 
drinking a toast to the “glorious, pious and im- 
mortal memory of good Queen Bess” is observed. 
King Charles II was most royally entertained by 
the Benchers of Lincoln’s Inn on the 29th Febru- 
ary, 1671-2, and, “Towards the end of dinner, his 
Majestie, to doe a Transcendant Honor and Grace 
to this Society, and to express his most gratious 
acceptance of theire humble duty and affeccion to- 
wards him, was pleased to comaund the Booke of 
\dmittances to be brought to him, and with his 
owne hand entred his Royall Name therein, most 
gratiously condiscending to make himselfe a Mem- 
ber thereof, which high and extraordinary favour 
was instantly acknowledged by all the Members of 
this Society then attending on his Majestie with 
all possible joy, and received with the greatest and 
most humble expressions of gratitude, itt being 
an example not presidented by any former King 
of this Realme.” The Duke of York and Prince 
Rupert, who were present on the occasion, together 
with others of the nobility, then followed the King’s 
example and signed their names in the book. 

Since the time of Edward VII this Royal at- 
tachment to the Inns of Court has been continuous. 
That King, then Prince of Wales, was admitted a 
member of the Middle Temple on the occasion of 
the opening, by him, of the new Library on October 


31, 1861. He was called to the Bar and took 
his seat on the Bench on the same day. In 
1887 he filled the position of Master Treas- 
urer In Trinity term 1885 his elder son the 


Duke of Clarence was admitted and called to the 
Bar and Bench of the same Inn, when his Royal 
father was present to greet him. King Edward 
VIII was also admitted to the Middle Temple, in 
June 1919, and similarly called to the Bar and the 








274 





AMERICAN Bar ASSOCIATION JOURNAL 











Bench on the same day, having signed the usual 
admission form and entered his name in the Call 
Book. The late King George V became a Bencher 
of Lincoln’s Inn in July, 1904, following the ad 
mission of the Prince Consort to that Inn on the 
30th October, 1845. The present Duke of Kent is 
also a bencher of Lincoln’s Inn. The Duke of Con- 
naught was Master Treasurer of Gray’s Inn in the 
year of Queen Victoria’s Jubilee. The Duke of 
Gloucester and Prince Arthur of Connaught are 
also on the books of Gray’s Inn. The Inner Temple 
includes the Duke of York among its Masters of 
the Bench. 

Sir Felix Cassel, Treasurer of Lincoln’s Inn 
in 1935, has provided the funds for three Lincoln's 
Inn Scholarships of the value of £200 each for three 
years “for the encouragement of the study of the 
law and the advancement of legal education.’”’ Can- 
didates for the scholarships will be chosen by a 
selection committee appointed by the Bench, and 
the Trust deed provides that “no person shall be 
selected as a scholar unless he is a British subject 
and is engaged or intends to engage in the study 
of the law, and unless he satisfies the Selection 
Committee by undertaking or otherwise that, if not 
already a member of Lincoln’s Inn, he will become 
and remain one, and that he bona fide intends to 
follow actual practice at the Bar in England or the 
teaching of law in a University in the United King 
dom as his profession.” The trustees are Lord 
Justice Romer, Mr. Justice Clauson, Mr. Justice 
Macnaughten and Mr. Theobald Mathew. 

The proceedings prior to the trial of Lord de 
Clifford by the House of Lords, to which reference 
was made in my last letter, necessitated an ad- 
dress to the King praying that orders might be 
given for fitting-up the Royal Gallery for the pur- 
pose. The King’s answer to the address read: “I 
have received your Address praying that I will 
give orders for the fitting-up of the Royal Gallery 
for the trial of Edward Southwell, Lord de Clifford, 
indicted for felony, and that I will appoint a Lord 
High Steward to continue during the said trial: I 
will give directions accordingly.” On the same day 
(December 5th, 1935) Lord de Clifford surrendered 
to the Gentleman Usher of the Black Rod. The 
minutes of proceedings on this occasion are per- 
haps of sufficient interest to quote at length: 

“The Clerk of the Central Criminal Court de- 
livers at the Bar the return to the Writ of Certiorari 
and the Bill of Indictment. 

“Ordered that the Gentleman Usher of the 
Black Rod attending the House do forthwith take 
into his custody the body of Edward Southwell, 
Lord de Clifford. 

“The Gentleman Usher of the Black Rod ac- 
quainted the House, That he had accordingly taken 
the said Edward Southwell, Lord de Clifford, and 
had him now in custody 

“Then by direction of the House, the said Ed- 
ward Southwell, Lord de Clifford was brought to 
the Bar, where his Lordship kneeled, till he was 
acquainted by the Lord Chancellor that he might 
rise. 

“Then the Lord Chancellor acquainted the 
said Edward Southwell, Lord de Clifford, “That unless 
his Lordship had anything now to offer to the House he 
must be taken from the Bar.’ 
that said Edward South- 


moved the 


“ie 


was 


















well, Lord de Clifford, be admitted to bail (the 
Chairman of Committees). 
“On question resolved in the affirmative and 


ordered accordingly. 

“Ordered that his Lordship do 
surety to be bound in £50 and his Lordship be 
bound in £50 for his appearance before the House 
at any time he shall be so ordered. 


brot 


produce a 


ot} 
ight t 


“His Lordship was then » the Bar by 


( 
Black Rod 


the Gentleman Usher of the and in 
formed accordingly, and his Lordship and _ his 
surety entered into the said recognizance. 

“Ordered that Edward Southwell, Lord de 
Clifford, be discharged upon the bail he has given 
to the House of Peers from the custody of the 
Black Rod. 

“His Lordship was informed accordingly.” 

The trial which lasted two and half hours 
came to an unexpectedly sudden end. After evi 


dence had been given for the prosecution Sir Henry 
Curtis Bennett, K. C., leading counsel for Lord 
de Clifford, submitted that there case for 
the defence to answer. The House adjourned to 
consider this submission and, upon resuming the 
Lord High Stewart (the Lord Chancellor) an- 
nounced that on the unanimous advice of His 
Majesty’s Judges (who attended in an advisory 
capacity) the submission had been upheld. The 
question was then put to the House “is the prisoner 
guilty of the felony whereof he stands indicted or 
not guilty”? Each of the 85 peers then rose in his 
turn and, with his right hand on his breast, de- 
clared “Not guilty, upon my honour.” 

As a result of this trial Lord Sankey moved a 
resolution in the House of Lords “that the present 
system of Trial by Peers has outlived its useful- 
ness.” This resolution, having been passed, a bill 
has already been introduced to abolish privilege of 
peerage in relation to criminal proceedings. When 
the bill becomes law it will have the effect of re- 
pealing or partly repealing 18 Acts of Parliament 
beginning with Magna Charta and including the 
Criminal Appeal (Northern Ireland) Act of 1930 

The third and final report of the Business of 
the Courts Committee has recently been issued. 
This Committee, of which the Rt. Hon. Lord Han- 
worth was Chairman, was set up by the former 
Lord Chancellor (Viscount Sankey) to “consider 
the state of business in the Supreme Court, and to 
report whether greater expedition in the disposal 
of business, or greater economy in the administra- 
tion of justice in the Court, is practicable and would 
be effected by any, and, if so, what, rearrangements 
in the constitution of the Supreme Court and of the 
Divisions comprised in the High Court of Justice: 
and by any alteration in the days of sittings and 
the vacations of the Supreme Court, and by the 
elimination or restriction of the rights of appeal to, 
within, or from that Court; and to consider the 
present arrangement for the despatch and the ad- 
ministration of business at the Central Criminal 
Court and on Circuit, and to report whether greater 
economy and efficiency could be attained by any 
revision of the Orders in Council relating to the 
which business is to be done on circuit, 
or by any alteration in the administration of busi- 
ness or of the Grand Jury system, due regard be- 
ing had to the maintenance of the present circuit 


was no 


towns at 

















system on 1ts main 


lines by the periodical visits of 
Judges to those parts of the country 


ere business suitable for consideration by them 
ses first report dealt with matters of Pro- 
edure; Prerogative Writs; Crown Proceedings; 
e Manageme and Administration Department 
Lunacy; Grand Juries; and Vacations. The 
econd r¢ overed Re-arrangements in the Con- 
stitution of the Supreme Court and of the Divisions 
mprised in the High Court of Justice; Appeal to, 
thin or from that Court; and arrangements for 

e despa business at the Central Criminal 
Court and on Circuit. This last report deals with 
e Crown Office Rules; Procedure in Patent Ac- 


¢ 
ms and the Athdavit of Ship 


s’ Papers. 
report dealing with 


\nother the administration 
justice which was published at the same time as 
it reier 1 to above is the report of the Royal 

Commission on the Despatch of Business at Com- 
on Law This Commission, the members of 
ich are |! lawyers except the Chairman, Lord 
Peel, held 41 sittings—26 public and 15 private— 
om the 10th January to the 5th July, 1935, at 
hich 7] nesses were heard, including repre- 
entatives of all the Divisions of the Bench, the 
ministrative side of the Courts, both branches of 
he legal profession and leading commercial organ- 
itions [he Commission was appointed to en- 
uire into the state of business in the King’s Bench 
ivision of the High Court of Justice and to report 
hether a view to greater despatch, any re- 
orms should be adopted. The Report deals with 
ind makes proposals concerning the state of busi- 
ness il nprovements in the organization of, 
ie King Bench Division; Circuits; Fusion or 
ub-division of the Divisions of the Supreme Court ; 
County Courts; Quarter Sessions; Reforms in Pro- 


edure and Jurisdiction; Retiring age of judges; 


g 
ind the licial strength required in the King’s 
Bench Division. In order to assist the convenience 
of suitors; economise judicial time and equalise the 
despatch business in London, the Commission 
iade se proposals regarding circuits and 
recommend that a Committee should be ap- 
pointed to revise the list of circuit towns. 

The most controversial suggestion made for 
improving the organization of the King’s Bench 
Division was that of the appointment of a Manager 
of the Lists, a reform deemed to be essential if the 


needs of the public are to be adequately served. 
nmended that the detailed business of 
managing the lists should be entrusted to a well- 
paid whole-time officer, whose duty it should be to 
economical and efficient use of judge- 
interest of litigants, witnesses, jurors 
nd practitioners. He should. it was thought, be 
ippointed by the Lord Chancellor, but would work 
under the direction of the Lord Chief Justice. 

The appointment, it is stated, was opposed by 
the Lord Chief Tustice. who summarized his objec- 
proposed new post in the phrase “Home 
Law Courts.” But the proposal is 
velcomed bv a large section of the Bar. It 
inted out that it cannot be supposed 
of lawvers would make a unanimous 
recommendation that could in any way infringe the 
independence of the judiciary or the authority and 
Lord Chief Justice. It appears, states 
the Report. to be “a mere accident of historical de- 
velopment that the burden of supervising these 
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business 
judges in general and upon the Lord Chiet Justice 
in particular.” 

The Commission recommends that future ap- 
pointments to the Bench of the King’s Bench Divi- 
sion should be subject to a fixed retiring age of 72. 


arrangements should be laid upon the 


They do not recommend any addition to the 
judicial strength, but suggest that this question 
must be further examined when the result of the 
new organization proposed in the report has been 
tested by experience. Generally speaking the Re- 
port has been welcomed as a sincere attempt to 
improve the procedure of the High Court and the 
administration of justice. 

Yet another interesting report just issued is 
that of the Departmental Committee—with the Rt 
Hon. Lord Wright as Chairman—appointed to en- 
quire into the law and practice relating to Coroners, 
and to report what changes, if any, are desirable 
and practicable. The Committee held 19 meetings 
and examined 68 witnesses. They recommended, 
among other things, that the Office of Coroner 
should be retained, but that the Coroner’s jurisdic- 
tion be limited to the investigation of the facts 
how, when and where the death occurred, such 
investigation to be clearly distinguished from any 
trial of liability, whether civil or criminal: that in 
cases of suicide the press should be prohibited from 
publishing an account of the proceedings at the 
inquest; that the verdict of felo de se should he 
abolished. and the verdict in cases of suicide should 
he that the deceased died by his own hand; that 
the coroner should no longer have the power to 
commit any person for trial on the inquisition on a 
charge of murder, manslaughter or infanticide ; that 
coroners should Keep adequate records of the evi- 
dence taken before them; and that solicitors or bar- 
risters only should be appointed as coroners. The 
proposals have been the subject of widespread com- 
ment. By some people it is thought that suicides 
will increase in number if press reports are for- 
hidden. Others think the clergy will experience 
difficulty if the verdict of “suicide while of 
sound mind” is abolished, as the full burial service 
can be used only if the suicide is proved to be of 
unsound mind. It is contrary to the general prac- 
tice to allow the legal representatives of interested 
parties to address the coroner’s jury, and it is the 
opinion of many that it would be fitting if barris- 
ters and solicitors were given proper status at in- 
quests. 

It is with deep regret that I close this letter 
with a reference to the death of the late Marquess 
of Reading at the age of 75. by which the Bar has 
lost a member of outstanding personality. Lord 
Reading was called to the Bar at the Middle 
Temple in 1887, and became a Bencher in 1905 
He was Solicitor-General in 1910 and Attorney- 
General from 1910-1913. He was a Cabinet Min- 
ister in 1912 and was Lord Chief Justice from 1913 
to 1921, when he became Viceroy of India. He 
was well known in the United States of America, 
having been President of the Anglo-French Loan 
Mission in 1915; Special Envoy to the United 
States of America in 1917; and High Commissioner 
and Special Ambassador in 1918. 
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MODERNIZE THE PROCESS FOR ENFORCEMENT 


OF JUDGMENTS 





By Cyrus W. LUNN 


Member of the New Jer 


ODAY, many a lawyer who was once so busy, 

has ample time, between retainers, to reflect upon 

his professional lot. His thoughts undoubtedly 
often turn to the unsatisfied judgments for substan- 
tial sums, which moulder in his files. These judgments 
are the accumulation of years of practice and the fruits 
largely of his professional ability and assiduous labors. 
They represent many a hard won victory in the legal 
arena and for them he has the kindly feeling of an 
old soldier for his medals. 

If he could only collect a portion of them, his lot 
would be eased and he could enjoy some of the mate- 
rial rewards which should be his. If it were definitely 
established that these judgments were totally value- 
less, he might put them completely out of mind. As 
it is, they continue to haunt him with the knowledge 
that many of the judgment debtors are solvent and 
could satisfy them, at least in part, if they were so in- 
clined, or if there existed some effective, direct and in- 
expensive legal machinery to compel them to do so. 
Surely the law which was so circumspect in granting 
these judgments must sufficiently respect its own final 
determinations, to afford effective means for their 
satisfaction. But while the lawyer may idle with these 
reflections and find it hard to banish the faint, linger- 
ing hope that some day these judgments will come to 
fruition, his experience tells him that the means for 
their realization are nonexistent, and that many of the 
judgments that he has and will hereafter obtain will 
go unsatisfied because of the deficiencies of the proc 
esses for their enforcement 

Evasion Extant 

The fact that a great proportion of judgments are 
never fully or faithfully satisfied is known too generally 
to require comment. This condition deters the ex- 
perienced lawyer and prudent business man from in- 
stituting actions even where rights are flagrantly vio- 
lated and the cause of action is clear and certain, unless 
the defendant is reliably insured or the nature of his 
gs will impel him to render satis- 
faction. Does the condition prevail because debtors 
cannot honestly fulfill their judgment obligations? The 
[hey are not satisfied, 
even in part, because judgment debtors have no inten- 
tions of complying with the solemn judgments of the 
courts, and because our existing means of execution 
affords them numerous and certain means of evasion. 

Public opinion which formerly was a vital factor 
in enforcing judgments by stigmatizing the debtor as 
one unworthy of esteem and confidence has largely 
In the smaller rural communities and 
the farming districts where the bulk of our population 
resided until a few decades ago, the general reputa- 
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known to his neighbors. Of necessity, if not from in- 
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claims and to satisfy judgments rendered against him. 
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erty of this character was reached readily by the com- 
mon process of execution. 

Today to pursue the debtor who is fully equipped 
with modern streamlined means of escape and eva- 
sion, we must rely substantially on the same type of 
execution utilized in those horse and buggy days. Our 
population now is largely congregated in great cities 
where individuals are generally unknown to their 
neighbors and where the loss of personal identity re- 
duces the high value formerly placed on general repu- 
tation. Much of the permanency of older days no 
longer exists, and the mode of living and philosophy 
of life is the transitory one of opportunism and spec- 
ulation. Wealth in many cases is readily accumulated 
and as readily lost. It takes on forms never contem- 
plated even in the wildest dreams of those responsible 
for our existing process of execution. It consists 
largely of intangible securities, rights and credits. The 
individual ownership and conduct of business enter- 
prises is becoming more and more rare. 
are now conducted by indirection, and their owner- 
ship is lost in the maze of corporate structures and 
their subsidiaries. 

The general laxity of business morality, coupled 
with the prevalent knowledge by the unscrupulous of 
the ineffectiveness of our legal machinery has made 
the satisfaction of judgments highly problematic. 
Many lawyers, more concerned with a little present 
gain, affected by the demoralizing knowledge that 
practically every one else is taking advantage of these 
weaknesses in our system, and that if they fail to 
render assistance, help can be obtained readily from 
other sources, lend themselves to perfecting elaborate 
schemes to enable their clients to continue in the full 
pursuit of their happiness, without any serious incon- 
venience from judgments, and in utter disregard of 
the solemnly adjudicated rights of their creditors. 
Others obtain like assistance of a more unreliable char- 
acter at a nominal charge from their neighborhood 
notary, who has discovered the efficacy of the chattel 
mortgage. 


Jusinesses 


System Fails 

The existing process of execution fails, first be- 
cause of the ready means afforded the judgment debtor 
to flagrantly dispose of and conceal his property and 
rights, which should be legitimately dedicated to the 
satisfaction of his judgments; second, because the 
creditor is compelled at his own expense to utilize the 
existing cumbersome, antiquated and burdensome 
means of seeking, tracing through labyrinthine chan- 
nels, and discovering in a maze of concealment the 
debtor’s assets. 

Many are the obstacles to the effective transla- 
tion of a judgment into hard money in the hands of 
the creditor. In many states, no effective levy can be 
made now on sums of money owed by a third party 
to a judgment debtor unless the third party can be 
persuaded to voluntarily acknowledge his indebtedness, 
irrespective of how patent that fact may be. The 
court will not order the garnishee to pay the money 
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serious embarrassment. Supplementary proceedings 
burlesque the methods provided to discover the debt- 
or’s assets and turn the required oath into an empty 
gesture. Even if the examination, contrary to com- 
mon experience, discloses evidence of fraudulent trans- 
fers or conveyances, there is no summary relief avail- 
able to the creditor. If he has not lost all faith in 
legal processes for the enforcement of his rights, and 
has not completely exhausted his substance, as well as 
his patience, he may now embark on a new and pos 
sibly more expensive course of litigation in Equity with 
the eventual satisfaction of his original judgment still 
highly problematic. 


A Huge Burden 


The burden is now placed upon him, at his own 
expense, to prove to the complete satisfaction of the 
court by proof meeting all the narrow technical re- 
quirements of evidence not only the fraudulent con- 
duct of the debtor, which has deprived him of means 
to satisfy his judgment, but also the fraudulent con- 
duct of those now possessed of the debtor’s property. 
The difficulty of obtaining complete proof of all the 
necessary elements required to prevail in such actions, 
not only as against the debtor, but against the other 
persons who must be made parties to such actions 
makes the successful conclusion of suits to set aside 
fraudulent conveyances and transfers highly precarious. 

An execution has been defined as the end of the 
law (United States v. Nourse 9 Pet. (U. S.) 8), final 
process and the end of the law (Hurlbutt v. Currier 
38 A. 502), the end and fruit of the law (Beard v. 
Wilson 12 S. W. 502), the carrying into effect of the 
judgment or decree of a court (Bacon v. Fed. Min. 
&c 19 Ida. 136), the final judgment of a court (Lock- 
ridge v. Baldwin 70 Am. D. 385). It is apparent that 
these definitions are the statement of a hope rather 
than of a fact. 

Justice demands that fair judgments honestly ar- 
rived at should be honestly fulfilled. When this is 
not accomplished there is an even greater miscarriage 
of justice than if the judgment had never been ren- 
dered, for the prevailing party has expended much 
time, energy and money and has been subject to the 
harassing experience of futile litigation. Out of his 
unfortunate experience arises a general loss of confi- 
dence in the courts and in the law, and a convicition 
that one cannot obtain justice by these means. This 
prevailing situation has done much to rob the courts 
of their dignity and effectiveness. It has deprived the 
lawyers of much legitimate litigation, as one who has 
had this experience is inclined to compromise his just 
claims on almost any terms rather than be involved in 
fruitless litigation. It has fostered the growth of col 
lection agencies and of strong arm processes of collec- 
tion, while the taxpayer has been heavily called upon 
to maintain costly legal tribunals, whose final judg- 
ments have only a fiat value. Justice demands that 
she be rearmed with a process to effectively strike in 
the cause of those entitled to her vigorous aid. Until 
she is so equipped she must stand as defenseless as a 
small town constable with his billy against the depre- 
dations of machine gun lawlessness. 


Contempt Proceedings Effective 


Judgments obtained in Equity enforceable by con 
tempt proceedings in that court have been generally 
effective and have done much to maintain the high 
regard in which that Court is held, especially in New 
Jersey. We advocate legislation which would provide 
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the law courts with effective means of enforcing their 
judgments by contempt proceedings similar to those 
now prevailing in Equity with full leave to the Court 
to set up by rule efficient machinery to enforce its 
judgments. 

A presumption should be created, where a judg 
ment debtor has failed within a reasonable time to 
satisfy a judgment, or to make arrangements to that 
end, satisfactory to his creditor, that he has wilfully 
flaunted the authority of the Court which rendered it, 
and is thereby subject to punishment for his contempt 
The burden would be placed squarely on him to show 
that he had made every effort to faithfully satisfy the 
judgment involved. The respective roles of the debtor 
and creditor would be recast, and the advantageous po 
sition now enjoyed by the debtor conferred on his 
creditor. 

A system could be then effectively and readily 
evolved whereby a debtor by the very terms of the 
judgment would be required, after a reasonable lapse 
of time, to show cause why he should not be deemed 
in contempt of court for his failure to satisfy it. The 
machinery required by this system and the mode of its 
operation would be largely determined by the require- 
ments of the different jurisdictions and the structure 
of their judicial systems. In some it might be advis- 
able to have the debtor appear before the judge in 
whose court the judgment was rendered, in others the 
volume of business of the court might require it to 
designate a special part, or referees and commissioners 
for this important purpose 

In any case, the system should be implemented 
with a competent staff of investigators to furnish the 
court with a comprehensive picture of the debtor’s 
actual condition and conduct in connection with his 
failure to satisfy his judgments. With this informa- 
tion from an impartial source before it, the court would 
have little difficulty in rendering substantial justice. 

The Court empowered to deal summarily with 
judgment debtors, released from all technical consid 
erations, and undeceived by prevailing tricks and de 
ceptions could determine forthwith the payments 
the debtor could make without pauperizing himself 
and family, and require him to make them to purge 
himself of his contempt. Not only the debtor’s un 
usual and suspicious conduct in connection with his 
assets, but the activities of his friends and relatives 
on his behalf would be subject to the closest judicial 
scrutiny and any falsehood or evasion would subject 
the offender to immediate and severe penalty and pun- 
ishment for contempt. Where the debtor had no ex- 
isting assets, he would be required to report promptly 
any improvement in his financial condition and to ap- 
pear periodically for examination to disclose the ef 
forts he is making to satisfy the judgment. This svs- 
tem would not work any unsocial or demoralizing 
hardship to the debtor as the court would be as zeal 
ous in protecting the honest but unfortunate debtor 
from unwarranted harassment and privation, as it 
would be firm in compelling the recalcitrant debtor to 
meet his just obligations. It would, however, make 
judgments vital, vigorous acts of justice rather than 
the moribund gestures they are too often now. The 
debtor could ignore their fulfillment only at his peril 

This reform is based upon no feeble originality 
fraught with uncertainties, but on the long tested ex 
perience of equity practice. It is simple, direct and 
dignified. It is a ready means of eliminating the pres- 
ent, wasteful, chaotic condition that now prevails 
under our antiquated system of common law execu- 





On the fulfillment of the judgments of duly con- 
stituted courts must largely rest the true administra 
tion of justice. The time when the bar 
must act to this end, by obtaining some effective means 
of enforcing the judgments obtained through its ef 
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Arrangements for Annual 
Meeting at Boston August 
24 to 28, inc., 1936 
HEADQUARTERS: HOTEL 


Hotel accommodations, all with 
as follows: 


STATLER 


bath, are available 
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$ $ $ $ 
Statler 3.50 to 6.00 5.00 te 8 00 
Bellevue 3.00 to 5.00 4.50to 7.00 5.00to 7 12 to 20 
Bradford 3.00 to 4.00 4.50to 5.50 5.00to 7 12 
Brunswick 2.50to 3.50 4.00to 6.00 4.00to 6 5to10 
Copley Plaza 4.00 to 6.00 5.50to 7.50 8.00to10 12 &up 
Copley Square 3.00 4.50 4.50 6 
Kenmore 3.50 to 4.00 5.00to 5.50 5.00to 7 8to12 
ae 2.50to 3.50 4.00to 5.00 5.00to 6 5to10 
Lincolnshire 3.00 to 3.50 4.50to 5.00 5.00to 6 9toll 
Manger ; 2.00to 3.00 3.50to 4.50 4.50to 5 
Parker House 3.00 to 5.00 4.50 to 6.00 6.00to 8 10to12 
PUTER oc. 3.00 to 5.00 4.50to 6.00 5.00to 6 5to10 
Ritz-Carlton 5.00 to 10.00 6.50 to 10.00 8.00 to 10 12 to 20 
Sheraton ......... 3.50to 5.00 4.00to 5.00 5.00to 7 T7to10 
Somerset ......... 3.00 to 5.00 5.00to 6.00 5.00to 8 10to12 
TOE vases 000% 3.00 to 5.00 4.50 to 6.00 5.00to 6 10 
Vendome 3.00to 4.00 4.50to 5.50 6.00to 7 8& 9 
Westminster ...... 2.50to 3.50 4.00to 5.00 5.00to 6 8to10 


Explanation of Type of Rooms 


A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occu- 
pied by two persons. A twin-bed room will not be 
assigned for occupancy by one person. 

A parlor suite consists of parlor and communi- 
cating bedroom containing double or twin beds. Ad- 
ditional bedrooms may be had in connection with 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who will 
occupy the same, and arrival date, including definite 
information as to whether such arrival will be in the 
morning or evening. 

Requests for reservations should be addressed to 
the Executive Secretary, 1140 North Dearborn Street, 
Chicago, IIl. 

National Conference of Commissioners on Uniform 
State Laws 


The next Annual Meeting of the Conference will 
be held at the Statler Hotel, Boston, Mass., beginning 
Tuesday, August 18, 1936. 

Applications for hotel reservations should be 
made to the Executive Secretary of the American Bar 
Association, 1140 North Dearborn Street, Chicago, 
Illinois. 
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Legal Ethics and Professional Discipline 


ROFESSIONAL consciousness appears to be 

growing among lawyers. They seem to be increas- 

ingly concerned about the position of the legal pro- 
fession in public esteem and the organized profession 
throughout the country is actively interesting itself, as 
never before, in measures to improve standards of pro- 
fessional conduct. 

Each month hereafter the Committee on Pro- 
fessional Ethics and Grievances will publish in the 


\ MERI Bar AssociATION JOURNAL notes concern- 
1g matters of particular interest to those engaged in 
e work improving the standards of conduct of 


iwyers t will seek to direct the attention of the pro- 
whole to events of significance,—examples 

courageous attempts to rid the profession of un- 
orthy lawyers, or the adoption of changes in proce- 
ure that seem to promise more effective results. 
The Committee cannot do much more than act as 
clearing house; it needs the cooperation of all who 
in improvement of the legal profession. 
, it solicits from lawyers the country over 
ibout matters which they believe would be 

note here. It earnestly hopes that the 
response may be general and sustained. Such material 
may be sent either to the Director of the National Bar 
Program, Mr. Will Shafroth, American Bar Associa- 
tion, 1140 N. Dearborn Street, Chicago, or to the Secre- 
tary of the Committee, Dean H. W. Arant, Ohio State 
University, Columbus, Ohio 

Ropert T. McCracken, Chairman 


interest d 
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FUNCTION OF A. B. A. 


In reply to President Ransom’s question concern- 
ing the function of the Committee on Professional 
Ethics and Grievances of the American Bar Association 
ind its relation to similar committees in state and local 
associations, the Grievance Committee of the Bar Asso- 
ciation of Baltimore City stated in its report for 1935 
in emphatic belief that all complaints should in first 
instance be investigated by local committees. The na- 
tional committee should function as a leader to the 
other committees, the report said, and furnish a clearing 
house for their benefit. 

The section of the report dealing with these mat- 
ters reads as follows: 

“1. Our committee is convinced that the primary 
luty of the Grievance Committee of the American Bar 
Association should be to furnish leadership and stimulus 
to the local Bar Associations, to help the local Bar Asso- 
ciation develop improved disciplinary methods in the given 
locality and to develop a procedure and consciousness that 
will adequately meet its need. The difference between the 
problems of the Bar Association’s Committee operating in 
the large city and the committee operating in a sparsely 
settled county are tremendous and methods which might 
be effective in one would be entirely ineffective in the 
other. A central committee acting as a clearing house and 
adviser for the various local Associations, whether large 
1r small, could formulate sound standards and rules for 
the various committees. It could help them develop and 
improve disciplinary procedures and would certainly be a 
blessing for the whole Bar. 

“= we doubt that any National Committee could 
investigate complaints as efficiently as a well organized 
alert local Bar Association Committee, and we 
doubt further whether the committee could apply the proper 
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corrective measures without grave danger at times of 
perpetrating an injustice. 

“3. We have no hesitancy in recommending that the 
committee of the National Association refer complaints of 
professional misconduct to the local committee in the first 
instance. Our own committee has considered eighty-nine 
complaints of which fifty-six were dismissed after investi- 
gation. It will be seen that many of the complaints referred 
to our committee were without foundation. Undoubtedly 
the facts about a complaint can be ascertained with greater 
facility, less inconvenience and more certainty if the in- 
vestigation is made in the jurisdiction where the complaint 
originated. It would have been a serious inconvenience to 
these unoffending lawyers if they had been compelled to 
answer to a committee in say Chicago or some other distant 
city. 

“4. . . . Irrespective of whether the lawyer com- 
plained against is or is not a member of the American Bar 
Association, if a complaint comes to the National Com- 
mittee, we think it should be referred to the Local Bar 
\ssociation’s committee having jurisdiction of the place 
where said lawyer practices.” 

The personnel of this committee of the Baltimore 
\ssociation consists of Edgar Allan Poe, Jr., Walter V. 
Harrison, Secretary, C. Morris Harrison, Charles T. 
LeViness, III, John H. Skeen, Allan H. Fisher, and 


FE. Paul Mason, Chairman. 


POWER OF SUBPOENA URGED IN NEW YorK 

The Executive Committee of the New York State 
Bar Association has adopted a resolution asking that the 
power of subpoena on behalf of those investigating 
complaints against lawyers be incorporated in the Rules 
of Civil Practice for the Appellate Division. 

The resolution is as follows: 

“ReEso_vep, That this committee with great respect, 
urges that, pursuant to the Judiciary Law, section 82, the 
Justices of the Appellate Division in the four departments, 
by joint order, adopt the following Rule of Civil Practice: 

“*Whenever a committee or person now or hereafter 
authorized by the Appellate Division for any Department 
is conducting an investigation of a complaint against a 
lawyer, such Appellate Division, in its discretion, may 
issue subpoenas for attendance of witnesses and production 
of books and papers before such person or committee or 
any member of such committee, at any place within such 
Department where such investigation is being conducted. 
Application for subpoenas may be made by any such person, 
committee or committee member or by the attorney under 
investigation. Such subpoenas shall issue in the name of 
the Presiding Justice of such Appellate Division and be 
signed by the Clerk thereof or by a Court officer designated 
by such Appellate Division so to do, and when served, a 
return thereof shall be made to such Appellate Division.’ ” 

This resolution grew out of the report of a Special 
Subpoena Committee submitted to President John God- 
frey Saxe of the New York State Bar Association on 
June 7, 1935. This committee’s conception of the mat- 
ter and its conclusions were: 

“The question which your Committee conceives that it 
has been charged to examine, thus narrows down to the 
question whether it is possible under existing statutes to 
confer the subpoena power in such proceedings upon organ- 
izations or bodies [of the bar] now existing and in opera- 
tion, and if it be possible, what action may be recommended 
to the Appellate Divisions to that end. 

“Your Special Committee after exhaustive studies by 
its members and after conference upon the results of such 
studies, is firmly of the opinion: 

“J. That no new legislation is required to permit the 





Appellate Vivisions to make a Civil Practice Rule covering 
the matter; and 

“2. That the Bar Association should respect 
fully recommend to the Courts, and should invite the 
co-operation of other Bar Associations in recommending, 
the adoption of a Rule substantially in the form annexed 
to this Report.” 

After setting out the nature of disciplinary proceed 
ings, the report affirms, with citation of supporting 
authority, the power of the Appellate Division, by 
adopting a civil practice rule, to create a committee 
to receive and investigate complaints against lawyers 
and to invest that committee with what amounts to the 
power to subpoena. 


State 


“The theory of the new rule is that the Appellate Divi- 
sions shall be required to name committees in each of their 
departments whose mandatory duty it will be to conduct 
preliminary investigations of complaints of professional 
misconduct made against attorneys and that the Appellate 
Divisions will issue subpoenas for attendance and produc- 
tion of papers before such committees in order to further 
the investigations made by them 

x * * 

“No reference is made in the rule to the possibility that 
the Appellate Divisions may name the members of the 
grievance committees of Bar Associations as members of 
the official investigating committees. It was thought best 
that that should be left entirely to the discretion of each 
Appellate Division.” 


Court Dispars LAWYER FOR FAILING TO 
REVEAL Prior DISBARMENT 


Misrepresentation as to time spent in law study 
at an institution in the State and failure to reveal a 
previous disbarment in another state are sufficient rea- 
sons for revoking a license to practice of law, accord 
ing to the decision of the Supreme Court of North 
Carolina in the case of State, ex rel. Attorney General, 
v. Harry A. Gorson, rendered on January 22, 1936 
(183 S. E. 392). ; 

This proceeding was begun by a motion filed di- 
rectly in the Supreme Court by the Attorney General 
(the old North Carolina law requiring a jury trial 
having been repealed by the act which created the State 
jar). Notice was then issued to Gorson to show cause 
why his license should not be revoked and why he 
should not be disbarred for the reasons set out in the 
motion. Gorson moved that the proceedings be dis- 
missed. This was denied and an answer was filed which 
raised certain issues of fact. The Supreme Court re 
ferred the proceeding to a committee composed of three 
members of the bar to hear evidence and report its 
finding of fact and recommendations to the court as to 
the disposition of the matter 

The committee found, as facts, that Gorson had 
been disbarred in Pennsylvania several years before he 
sought to secure a license to practice law in North 
Carolina. Prior to securing such license in 1933 he had 
filed a certificate of good moral character signed by 
attorneys who had known him less than a year. He 
had also filed a certificate, signed by the Director of the 
Asheville School, Asheville, North 
Carolina, which certified that Gorson had studied law 
school. As a matter of fact he 
had attended the school only two months. The com- 
mittee filing the certificate as to law 
study, Gorson practiced a fraud on the Supreme Court. 
The majority of the committee also believed that a fraud 
was practiced when he failed to reveal the previous dis 
barment, although he had not been questioned as to 


University Law 
for two years in that 


agreed that, in 
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The committee recommended disbarment 


this matter. 
and revocation of Gorson’s license. 

The Supreme Court declares that it has the power 
to revoke a license for fraudulent concealment of a 
previous disbarment and for a fraudulent representa- 
tion as to law study, a fact declared to be manifestly 
issuance of a license. Furthermore, the 
proper place for the 


material to the 
court concludes, this is clearly a 
exercise of its inherent power 
licenses issued by it. 


to disbar and revoke 


LAWYER DISBARRED FOR ATTEMPTED 


BLACKMAIL 


\n attorney’s conduct in urging settlement which 
verged on blackmail led to his disbarment by the Ap- 
pellate Division of the Supreme Court York 
City recently. Herman C. Pollack, attorney for Mrs. 


\ 
in Vew 


Frances W. King in a slander suit against Bruce Barton, 
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th unethical con 
was charged that 
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advertising executive, was charged v 
duct by his attempts at settlement. It 
he attempted to force Mr. Barton into 
several occasions by stating that if he did not 


agree, a 


book written by Mrs. King and reflecting on him would 
be published. On another occasion it was said that 
Pollack came to Barton with a deputy sheriff and an 
order for his civil arrest. He is alleged to have prom- 


ised to drop everything if Barton would pay $10,000 


In ordering the disbarment based on these charges, 
Presiding Judge Martin said that such attempts at 


blackmail would not be permitted in a member of an 


honorable profession. 


FAKE ACCIDENT RACKET UNCOVERED IN 
New York CIty 
The Association of the Bar of the City of New 
York has been asked to consider evidence of a whole 


sale faking of accidents and a widespread “ambulance 


chasing racket” in a report presented to the 
Executive Committee of that associatior 

The report was obtained by an 
which twenty-six insurance companies co-operated. The 
evidence charged that “ambulance chasing” 
become a large-scale racket involving not only spurious 
practitioners, but also bona fide lawyers 


A New York Grand Jury also has 


recently 
investigation in 


again has 


been studying 
: 


activities of ten lawyers pressing suits in behalf of the 
patients of one physician. The evidence was gathered 
by the Fraud Bureau of the Greater New York Tax 
payers Mutual Insurance Association 

A large number of plaintiffs investigated said they 
knew nothing about the suits instituted in their names 


\ majority of these were in neighborhoods 
Several told investigators 


Lip. 


foreign-language populations 
they had signed papers with the understanding thev 
could collect a large cash sum without appearing in 
Court. 

The report also revealed that many more 
were bringing suit over trivial accidents than 


persons 
in other 
years. This was attributed to the depression and to 
certain lawyers and pseudo-lawyers promising large set- 
tlements. 


Committee on Professional Ethics ROBERT T. Me 
CRACKEN, Chairman; HerscHert W. ARANT, Secre 
tary: James F. Atrsnie, Puitsrick McCoy, Georei 
B. Martin, Orte L. PuHityips, Art R E. SUTHER- 
LAND. 
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rk or discrimination in assigning work on holli- 

S ler this view they could not discuss with 

e employer the questions of wages, hours, or con- 

ons affecting the employees as a class, because 

it wo be to interfere with the exclusive repre- 

entatio1 those matters by the persons chosen 

the majority. This in fact is the recommenda- 

n made in a study in 1935 entitled “Labor and 

e Government,” under the auspices of the Twen- 

eth Ce 1 Fund, Inc. whose proposals corre 

ond to a considerable degree with the provisions 

the act er passed. On the present point it 1s 

But ild be understood that nothing in the act 

pl individual or minority group of the right 

present r employer grievances which do not 

fect the es, hours, or other working conditions estab- 
d by tive agreement 

[he first National Labor Relations Board, in 

expounding the principle of majority rule which 


as Cari 


ed into the present act, in the comprehen 


e Houde decision, adopted the qualification ot 
e majority principle in the Executive Order” 
reating the National Steel Labor Relations Board, 
thout de g to any employee or groups of employees 
right to present grievances, to confer with their employ- 
ers, or t ciate themselves and act for mutual aid or 
tection 
Probably, however, the Board would not consider 
it under the right to present grievances, a minor- 
ty of employees might discuss with the employer, 
matters of general employment conditions under 
egotiati the representatives of the majority. 


rule that the employer shall deal ex- 


lusivel the representatives chosen by the 
lajority regard to wages, hours, and working 
conditiot id? The argument in support is that 
he rule is a corollary of collective: bargaining in- 
spensal o effective collective bargaining, and 
that if there is a consideration of public welfare 


sufficient support legal protection of collective 


bargaining, it equally supports the principle otf 
resentation. The argument is forcibly, 


nayority 


even brill stated in the decision in the Houde 
is¢ 
It is that the inevitable consequence if the 
mployer negotiates with different groups of his 
mployee to weaken the bargaining position of 
e representatives of the majority. In fact it is 
id that that is the reason why employers so per- 
stently seek to retain the right to negotiate with 
lifferent groups separately: they will play one off 
cvainst the other, seek a concession from one which 
tractable to bear down the others, or if they 
nake a ession announce it to a non-union 
sroup i er to weaken the prestige of the union. 
event it is said that there must be united 
ounsel side of the employees to match the 
mployer that can come only through exclu- 
e representation by the agents chosen by the 
» Pp 68 
60 tive Order No. 6751 
61. In t matter of Houde Engineering Corporation, 
Yecisions of National Labor Relations Board, I, 35. 








majority. In one decision® the first National 
Labor Relations Board quoted a letter of the em- 
ployer declining to negotiate with the union, be- 
cause as it thought (erroneously it proved) the 
company union represented the majority. The 
letter said: 

“If we begin the practice of negotiation with each 
group which presents itself, we will not be complying 
with the provisions of the NRA and a great deal of con- 
fusion would result. If there is any complaint or griev- 
ance which you wish to present, we shall be glad to con- 
sider it, but any negotiation or collective bargaining must 
be with the committee representing the great majority of 
Our employees. 

It cannot be denied that the argument for ma- 
jority rule is logical. But there remains a question 
whether the necessity from the standpoint of the 
public welfare is suthciently clear to warrant the 
severe limitation upon the freedom both of the 
employer and of the employees not in the majority 
to confer with one another about the matters of 
wages, hours, or working conditions in _ issue. 
These matters it may be repeated, affect the minor- 
ity of the employees individually as much as the 
majority. Are they to be debarred from discussing 
them with the employer in their own way? It is 
said that such a right would be worthless, and that 
their real interests will be best served by giving 
the representatives of the majority a clear field. 
But they may not think so and are they to be 
limited to representation by the agents of the ma- 
jority regardless of their wishes? These questions 
are asked not as necessarily condemning the policy 
of exclusive representation by the majority, but as 
questions that are not answered with entire satis- 
faction by the decisions expounding the majority 
rule, 

There would seem little doubt that it is appro- 
priate for the majority of the employees in any unit 
to select agents for the purpose of bargaining in 
behalf of all the employees in that unit. But it is 
not so clear that all other employees in the unit 
must be barred from presenting to the employer 
their views on the matter in issue. The rule of the 
Railroad Labor Board under the Transportation 
Act of 1920, provided that the organization deter- 
mined by the majority of any craft or class of 
employees should have the right to make an agree- 
ment, which should apply to all employees in the 
craft or class, but no such agreement should in- 
fringe upon the right of employees not members of 
the organization representing the majority to pre- 
sent grievances either in person or by the repre- 
sentatives of their own choice.” 

The agreement in the automobile industry 
pursuant to which the Automobile Labor Board 
was established, provided that the bargaining com- 
mittees representing employees should be com- 
posed of representatives of the different groups of 
such employees in proportion to their numbers. 
February 3, 1934, General Johnson and Mr. Rich- 
berg, Administrator and General Counsel of the 
National Industrial Recovery Administration, 
issued a joint statement in which they said that 
the executive order providing a method whereby 
any group of employees might select by majority 





62. In the matter of Guide Lamp Corporation, Decisions 
of National Labor Relations Board, I, 47. 

63. Rule 15 quoted in Pennsylvania Railroad System and 
Allied Lines Federation v. Pennsylvania Railroad Company, 
267 U. S. 203, 69 L. Ed. 574, 45 S. Ct. 307. 
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vote representatives empowered to act for the 
majority of the group, did not restrict the right 
of minority groups or of individual employees to 
deal with their employer separately, and furthet 
that Section 7(a) permitted minority as well as 
majority groups to organize, select representatives, 
and bargain collectively. 

The precedents cited for majority rule prior to 


Section 7(a) of the National Industrial Recovery 
\ct, seem merely to provide for the selection of 
representatives for bargaining by majority vote and 
not to deal with the question whether employees 


not in the majority might present their views to 
their employer. The political analogy of repre- 
sentation of citizens by the officers chosen by the 
majority is suggested. But this does not prevent 
the minority from exercising the right of petition 
in regard to any matter with which their elected 
representatives may deal. Creditors in corporate 
reorganization proceedings, would not approve a 
rule that they should all be compelled to be repre 
sented before the court only by a representative 
selected by a majority of them or by the holders 
of a majority in amount of the claims, and that 
none should be permitted to urge their interest be- 
fore the court otherwise. Such a limitation might 
strengthen the hand of the majority, but it would 
not give the opportunity for consideration of the 
various interests which is regarded as their due. 

It is certainly conceivable that representation 
of all the employees in a bargaining unit by the 
other, chosen by a majority vote, 
1e right of individual employees or 
groups of employees in the unit, to discuss the 
issues affecting them with their employer, as under 
other acts. This is the construction given to the 
present act in the decision rendered March 6, 1936, 
by the United States District Court for the West 
ern District of New York in the case of Precision 
Casting Company v. Boland, in which the court 
said of the act, “It requires the employer to bargain 
with representatives of the majority of the em- 
ployees of any particular unit but goes no further 
It does not preclude other employees from present 
ing their grievances and from being heard.” 

It might well happen that one of the demands 
of the majority, would be the establishment of 
a closed shop on which employees desiring to 
remain independent rather than join the union, 
would undoubtedly wish to be heard. Of course the 
position of the bargaining representatives chosen 
by the majority would be strengthened if they were 
left to act alone. But that might be regarded as a 
reason to be presented to the employees for re 
fraining voluntarily from interfering. It is another 
matter for the law to seek to impose an artificial 
unity upon the employees. 

The question of constitutionality is whether the 
provision that the employees shall be represented 
exclusively by the agents 


agency, union or 
might go with tl 


S 


in collective bargaining 
chosen by the majority, and shall have no right 
individually or in groups to confer with the em- 
ployer on the matters in issue, (if that is what the 
provision means), is so essential to the public 
interest in collective bargaining as to justify the 
drastic limitation individual freedom. If it 
might reasonably be regarded as so essential, then 
under established canons, the determination of 
Congress in the statute may establish that it is. 
Whether the Supreme Court will so find when the 


upon 
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question comes before it, only the decision can tell 
lf such an application of the act should be held to 


1 


exceed the power of Congress, then the 
might be sustained to the extent of upholding the 
right of the representatives chosen by the majority 
to represent all the employees, but subject to a 
right of employees individually or in groups under 
the proviso, to discuss with their employer ques- 
tions of wages, hours, or working conditions affect 
ing them, even though these matters were the sub- 
jects of collective bargaining through the represen 
tatives chosen by the majority. 


The Public Interest 


provision 


The preponderant influence of organized labor 
in shaping the National Labor Relations Act 1s 
reflected in the definition of unfair labor practices 


only of employers. The act does not deal in any 
way with unfair practices of 
intimidation, violence and violation of 
In this respect the act departs from the precedent 
of the National War Labor B 

demned interference by either 
ployees with the legitimate activities of 
and provided that the workers in the 
their right to organize, should use 
measures to induce other workers to 
organizations,”* 

Senator Wagner in the 
Senate Committee on Education 
plained this in a way, by saying that these practices 
were already an offense by the common law” and 
inferentially that it was not for the act 
to deal with them. The explanation is hardly con- 
vincing. While there may be a legal remedy at 
present for the grosser offenses of unions in labor 
disputes, these remedies.are frequently ineffectual. 
In considering complaints of employers that em- 
ployees interfering with their business by 
unlawful picketing or other wrongful practices, the 
courts have applied the doctrine of “clean hands,” 
and refused to grant relief where it appeared that 
the employer was guilty of wrong as by violating 
the wage and hour provisions of the industrial 
codes while the National Industrial Recovery Act 
was in operation®™ or by interfering with the right 
of his employees to self-organization.” 


employ ees such as 


agreements 


oard which con 
employer or em- 
the other, 
exercise ol 
coercive 
their 


not 
join 
‘ 1 
hearings | 


y 
—4 


vefore the 


and Labor ex 


necessary 


were 


While it would not be contended that em- 
ployees should be deprived of redress in industrial 
disputes because of individual acts of violence or 


wrong beyond the control of the leaders, yet it 
would be salutary to establish the principle that 
employees complaining of unfair practices of em- 
ployers, should show that their responsible leaders 
had conducted the cause in an orderly way. In 
the exercise of the power granted to it under the 
act, the National Labor Relations Board could do 
much to discourage intimidation, violence and dis- 
regard of labor agreements by taking such an atti 
tude. Peace in industry as among nations, requires 
justice on both sides. Legislation concerning labor 
relations will win a larger measure of public con- 
fidence by recognizing this. 

With due allowance for the somewhat unbal 





64. Bulletin of United States Bureau of Labor Statistics, 
No. 287, 32 

65. Senate Report on Senate Bill 195, 74th Congress 

66. International Alliance of Theatrical Stage Employees 


v. Rex Theatre Corporation, 73 Fed. (2nd) 92 
67. United 
Supp. 635. 
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need character of the National Labor Relations cannot be and ought not to be repressed. The 
ve ild miss entirely its significance did path of industrial peace lies in recognizing it 
e regard it only as a policy of organized labor frankly and eliminating the obstacles to its free 
represent nviction which has become rathet exercise which are bound to cause strife. It will 
neral and h seems essentially sound, that in be the part of wisdom and public spirit for lawyers 
terest the } ublic the relations between em to consider the National Labor Relations Act with 
rs al mployees should be brought increas an open mind and sympathy with its essential 
c inder the control of la Abuses on both purpose. If on constitutional grounds it be limited 
es are all t inevitable if individual control is to businesses which are clearly a part of interstate 
strains commerce, it will still be a pattern of legislation 
Furthermore the right of employees to organ which may be followed by the states. [Effort in the 
n tl iy and under their own leaders direction of improvement,—prevention of excesses, 
nce from employers is now gener introduction of the reciprocal element in rights and 
accept Protection of this right by law is duties, will be more statesmanlike than resistance 
fied in 1 public interest because it is one to the act in entirety. There is too much in it 

R hich experience abundantly shows which is right. 


Current Events 
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Law t violate the Four- respect to minimum wages, maximum 
\I nt by providing for hours of work and collective bargain- 
e-fixing e it must follow that ing by employees are a valid exercise 
e-rix i federal law nd of the commerce power of Congress. 


Factual matter is referred to in order 
endment power to regulate to show how conditions peculiar to the 





' coal industry with reference to wages 
granted | € tederal gover and hours have affected interstate com- 
merce. Similarly the effect of freedom 
of collective bargaining on interstate 
delegatiot f power since the commerce is demonstrated. The relation- 
echanis1 the determination of ship of wages of the miners to the coal 
ces is rea ble and the standards produced and shipped in interstate com- 

blished are ch more definite than merce is asserted to be direct and sub- 
stantial. Employers who do not bargain 
eld against attacl this ground vith employees collectively have an un- 





The argumet 1 supposed fair advantage in interstate commerce 
inget I ficulties incident to the over those that do. Labor difficulties 
sten I ngressional power art affect directly the sale of goods in 
vn to be tically invalid. Imag- interstate commerce. Wage-cutting is 
ngs as t ble abuses may be directly tied up with price-cutting and 
l exercise of any the effect of the whole system on inter- 
wer, but it uld be remembered that state commerce is demonstrable to an 
tatutes manifestly arbitrary, extent not found in industry generally 
reasonable are always and perhaps not in any other industry. 
ct to « under the due process The prevention of unfair competition in 
ust I er to regulate is not interstate commerce is within the power 
power t regulate arbitrarily, of Congress, and the labor provisions 
reasonable end of the Act are directed to this end. 
purp long as the urt may In presenting the argument that Con- 





appealed he historical argu- gress has the power to regulate hours 
nt of the petitioner that the Congress and wages as in this Act under the 
not intended to exercise an affirma- commerce clause, the Schechter Case is 
pow th respect to interstate distinguished as applying specifically 
erce ted as neither well- to the industry under consideration and 
nded 1 umecient The powers not being a decision of the general 
inted to t federal government are question whether wages and hours can 
restrict the reserved powers ever affect interstate commerce. Wage- 
he stat re than a residuary cutting in the coal industry so far as 
use In a 1 cuts down the specific jt is affected by this Act has an imme- 
gacies diate effect on interstate commerce. 
The Unfair Trade Practice Pro- Wage-cutting in the poultry case could 
I re a ted to be constitutional have had an effect first only on an 
the same | is the jurisdiction jntrastate situation, then finally perhaps 
1 authorit f the Federal Trade after a series of backward steps it would 
mmission have an interstate effect. The Schechter 
IV. The Labor Provisions Are Con- decision must be confined to its facts. 
titutional The Fifth Amendment is not violated 
T by the wage and hours, and the col- 









lective bargaining provisions since they 
are reasonably related to proper legisla- 
tive purpose and are not arbitrary, or 
capricious. 

The concluding arguments are as to 
severability and to the granting of an 
injunction against collecting certain 
taxes by the court below. 


President Ransom’s 
Engagements 


N Monday, March 30th, at Tampa, 
O Florida, the President of the 
American Bar Association will address 
a luncheon of the Bar Association of 
Hillsborough County, of which Cod) 
Fowler of Tampa is the President. 

On Wednesday, April Ist, President 
Ransom will speak at the luncheon of 
the Conference of Bar Association 
Delegates of the State of Florida, at 
the Columbus Hotel, Miami. 

On Friday, April 3rd, he will be the 
speaker at the annual meeting of the 
Florida State Bar Association, in 
Havana, Cuba. 

On Wednesday, April &th, President 
Ransom will be the speaker at a lunch- 
eon of the Rochester (New York) 
Chamber of Commerce, and that eve- 
ning will be the guest at a dinner of 
the Rochester Bar Association. 

On Friday afternoon, April 10th, he 
will address the Regional Meeting for 
the Fourth Judicial Circuit, at Rich- 
mond, Virginia, under the auspices of 
the American Bar Association, and will 
discuss the pending plans for a better 
organization of the legal profession. 

On Wednesday, April 15th, he will 
address the South Carolina Bar Asso- 
ciation, at Charleston, South Carolina. 

On Monday, April 20th, he will speak 
in New York City, at the dinner con- 
vened by the New York State Institute 
of Certified Public Accountants, to com- 
memorate the fortieth anniversary of 
the passage of the New York State law 
governing the profession of public ac- 
countancy. 

On April 24th and 25th, President 
Ransom will be the guest of the Louisi- 
ana State Bar Association, at its annual 
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meeting at Monroe, Louisiana, and on 
May Ist, the 
Arkansas State Bar 
Arkansas 
the Executive 
American Bar Asso 
Washington, D 


annual 


A ssc 


Friday, meeting 
of the 
at Hot Springs, 

The May meeting of 
Committee of the 
ciation will convene in 
C., on Monday, May 4th. 


ciation, 


Special Washington Meeting 
of Section of International 
and Comparative Law 


MMEDIATELY preced May 
\merican Insti 
tute in Washington, the Section of In 
ternational and Comparative Law of the 
Bar Association hold a 
special meeting in the ballroom of the 
Mayflower Hotel in Washington, D. ( 
May 6, 1936, beginning at 12 
m. 
The American Foreign Law 
tion will participate jointly in this meet- 
ing. Judge Lobingier, President of that 


the 
Law 


ing 


meeting of the 


American will 


on 30 


p- 
Associa 


association, will preside jointly at the 
luncheon, which the 
sion, with Mr. James Oliver Murdock, 
Chairman of the The (¢ 
parative Law symposium discussion, be- 
ginning at 1:30 p. m., will be presided 
Mr. Phanor J. Eder, Vice- 
Chairman of the Section and member of 
the of the American Foreign 
Law Association. The comparative law 


precedes discus- 


Section. om 


over by 
Council 


topic for discussion is “The Utility of 
Comparative Law in Drafting National 


Legislation and Treaties Regarding 


Communications and Radio Broadcast- 


The speakers will be the Honor- 


ing.” 
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former 


able Dill, United 


States Senator from Washington; How- 


Clarence ( 
S. LeRoy, Esquire, of Culbertson 
and Washington, D. C 
John W. Guider, Esquire, of Hogan, 
Donovan, Jones, Hartson and Guider, 
Washington, D. C. The principal ad- 
short and followed by 
discussion the floor 
of both of the organizations participat- 


ard 


LeRoy, and 


will be 


cresses 
from by members 
ing in the meeting. 

The international law symposium dis- 
cussion will be presided over by Dean 
Edwin D. Dickinson, Vice-Chairman of 
the Section. This part of the meeting 
will commence at 3:00 p. m. The topic 
for discussion is “Neutrality and Inter- 
The speakers will 
Honorable Albert 
Thomas, United States 
Utah; Allen W. Dulles, 
Sullivan and Cromwell, New 
J. Donald Robb, Esquire, of Robb, 
Clark and Bennitt, of New York. The 


principal speakers will be followed by 


national Sanctions.” 


the Duncan 


be 
from 
Esquire, of 
York, and 


Senator 


discussion from the floor. 

Reservations for 
per ticket, may be made with the Chair- 
man of the Committee Arrange- 
ments, William S. Culbertson, Esquire, 
Colorado Building, Washington, D. ( 
Members of the 
be in Washington for this meeting and 
for the meeting of the American Law 


the luncheon, $1.50 


on 


Association who can 


Institute are urged to make reservations 
promptly by communicating with Mr. 
Culbertson. An interesting session and 
stimulating discussion on the two timely 
topics All of the 
Association are cordially invited to at- 
tend. 


is assured. members 


Washington Letter 


Reaches 


Holding Company Act 


Supreme Court 


PETITION for 
worth, et 


of 
835, was 


al., 
filed in the 
March 16, 
the writ 


1936. It is anticipated that 
heard by the Court 


in the 
Whit 


834 


certiorari 
Inc. \ 
Nos. 


Supreme Court 


case Burco, 


Trustees, and 


will be granted and the case 

in due course. 

of 

\ppeals of the Fourth Circuit rendered 

22, 1936 modified the District 
November 7, 1935, 


Utility Hold- 


unconstitu 


The decision of the Circuit Court 
February 
Court's decision, of 
which had held the Public 
Act of 193 
entirety The Circuit 
held that the Act 
unconstitutional as applied to a holding 


ing Company 


tional in its 


Court, however, is 


company whose subsidiaries are not en- 


gaged in interstate commerce. 


The petition for certiorari recounts 


that about 50 bills in equity have been 
filed by approximately 150 public utility 
holding companies, to restrain enforce- 
of this Act, 
brought by stockholders to enjoin regis- 
the 
Commission 


ment in addition to suits 


Securities and Ex- 
to 


porate reorganization proceedings, 


tration with 
cor- 


all 


of which involve the constitutionality 


change and stop 


of the Holding Company Act. 

As shown by the certiorari petition, 
the case involves the question “whether 
by virtue of the third and seventh clauses 
of Section 8 of Article I of the Consti- 
tution the Congress has the power to 
control and regulate the use of mails 
and of the of 
state commerce by a public utility hold- 


instrumentalities inter- 
ing company whose business consists 
of the exercise of the duties, privileges 
and rights conferred by the ownership 
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(CURRENT EVENTS 
vher M1 \\ 
Hearst sought to 


] 


and 


1 
can \ erein lillam 


Randolph 
prevent the seizure 
use by the Senate committee of a 
Che said that 
called for a particular 


certain telegram Court 


the subpoena 


document, and thereby seemed on its 
lace valid exercise of senatorial 
power. 

Chis telegram dated April 5, 1935, 
was sent by Mr. Hearst from Chicago 


s chief 


to M1 James T. Williams, jr., hi 


Washington editorial write It al- 


ly had reference to 
but to a 
laintift 


leged no lobbying 


series of editorials which the 


p was directing the addressee to 
prepare for publication on matters of 


public importance. 

The Senate committee’s action in at 
tempting to get this telegram was at- 
tacked on the grounds: (a) that the 
ubpoena was a violation of the com- 
munications act; (b) that it called for 
an illegal search and seizure in viola- 
tion of the Fourth Amendment to the 
Constitution; (c) that the Senate's 
action would violate the Fifth Amend- 
ment by depriving Mr. Hearst of his 
property without due process of law: 
and (d) that the subpoena constituted 


an attempt by a Senate committee to 
exercise power over the press in viola- 
tion of the First Amendment. 

When the 


tempor injunction in the Strawn 


Senate lobby 


informed of granting of 


the ary 
case, the chairman of the 


investigating committee said, “We will 


go ahead with our investigation. The 
rights of the Senate will be protected.” 
Previously he had declared that if the 


1 ] 


cal court assumed jurisdiction and is- 
he take 


mediate steps toward divesting the court 


ued an would im- 


Injunction, 


of such power by specific statute. 


Basing Points May Be Eliminated 


Proposals to correct certain objec- 
tions which have been made to methods 
and billing freight 
the in 
action may be expected on them in the 
future. The Bills 3 


which hearings were 


of making rates are 


reaching stage ongress when 


not distant are 
held the 
second week in March before the Inter- 
State 


ate, 


4055, on 


Commerce Committee of the Sen- 
and H. R. 11329, which has been 
referred to the House Judiciary Com- 
mittee. These proposed Acts are simi- 


lar in purpose 
The Senate Bill would supplement 
existing antitrust Acts It would de- 


clare the policy of Congress to prevent 


methods of pricing under which certain 


industries have uniform delivered 


prices, thus discriminating among pur- 
chasers by making some _ customers 
bear a substantially greater share of 


The 


would be 


transportation expense than others. 
purpose of this 
to abrogate such practices as: (a) those 
7 j ¢ 


ised 


measure also 


upon price formulas, collusive or 








otherwise, under which all manufactur- 
ers who use such methods quote identi- 
cal delivered prices for any given desti- 
nation, thus lessening destroying 
competition; (b) those whereby manu- 
facturers exclude buyers and the con- 
suming public from and themselves ob- 
tain, all of the economic advantages of 
highway and water transportation and 
improvements; (c) pricing methods 
which compel the consuming public to 


or 


pay increased prices through a general 
nation-wide system of cross-hauling of 
commodities, or which tend to prevent 
manufacturer from 
low a net price on sales near his plants 
as on sales made at distant points; and 
(d) pricing methods under which pri 
vate buyers and county, municipal, state 
and federal governments receive identi- 
cal quotations on material for private 
and public works and are denied quo- 
tations f. o. b. points of production 


any accepting as 


Among other revisions of definitions, 
that of “person” would be extended to 
include common law trusts, organized 
(incorporated or 
not) as well as their receivers, trustees, 
or other liquidating agents. 

This Bill, if enacted, would make it 
unlawful for any person in commerce 
to add to the shipping-point price of 
any commodity sold by him any charge 
for delivery to destination other than 
actual cost of such delivery through the 
agency selected by the purchaser. The 
Bill would render illegal any agreement 
or understanding for the use or mainte- 


groups of persons 


nance of any method or system of pric- 
ing commodities in the course of com- 
merce, which includes as an element of 
price any amount as freight or trans- 
portation costs not actually defrayed in 
making delivery to the customer. 

It would made unlawful also to 
quote a delivered price without stating 
the part represented actually by freight 
and without 


be 


or transportation 
giving the prospective customer the op- 
tion of a price f. o. b. his own shipping 


costs, 


point or a price derived by deducting 
from the quoted delivered price, the ac- 
tual amount represented by transporta- 


tion cost. 


Investigation of Traffic Conditions 


There was reported March 4, 1936, 
from the House Committee on Roads 
(Report No. 2136) a Bill, H. R. 10591, 
designed to lead toward improvement 
of traffic conditions throughout the na- 
tion. The Bill then was placed as No. 
784 on the “Union Calendar” which is 
stated to be “A calendar of the Com- 
mittee of the Whole House on the state 
of the Union, to which shall be referred 
bills raising revenue, general appropria- 
tion bills, and bills of a public character 
directly indirectly appropriating 
money or property.” 


or 
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News of the Bar Associations 


Eighth Annual Meeting of 
Nevada State Bar 


HE eighth annual meeting of the 
f p= Bar of Nevada, held in Reno, 
Nevada on March 20th, and 21st, 1936, 
was generally regarded as one of the 
most successful conventions the bar of 
this state ever had. Ninety-one lawyers, 
or well over twenty-five per cent of the 
practicing lawyers of Nevada, were in 
attendance, active 
was shown in the sessions. 


and a very interest 

The meeting had several unique fea- 
tures, one of which was a most inform- 
ing and able address by Dr. David 
Prescott Barrows, of the University of 
California, the subject “German 
Government and Law Under National 
Socialism.” Although Dr. 
not a lawyer, the parallels he drew be- 
tween our Federal Constitution and the 
Constitution of Weimar were intensely 
interesting to the members of the bar 


on 


sarrows is 


and were very timely in their present ap- 
plications. 

The meeting was opened by Presi- 
dent George L. Sanford of Carson City, 
Nevada, and one of the first reports was 


that of the Committee of Bar Exam- 
iners which was given by the Chair- 
man, Mr. Albert D. Ayres of Reno, 


Nev., who made an able presentation of 
the general policies of the board and 
of the need for strict educational quali- 
fications for admission to the bar and 
thorough examination of candidates. 
He stated that the rules of the Supreme 
Court governing admissions to the Bar 
of Nevada, which were adopted by the 
Supreme 1934, which 
placed Nevada in the group of states 


pre-legal 


Court in and 
requiring the two years of 
college education recommended by the 
American Bar Association, was a step 
the wisdom of which was undoubted, 
and that the board felt that 


improvement in 


there has 
the 
Mr. 


soard and 


been a constant 
quality and calibre of applicants 
Ayres is retiring from the 
has been replaced by the retiring Presi- 
dent of the State Bar, Mr. George L 


Sanford. Mr. Ayres was given a 
rising vote of appreciation for his long 


and splendid service on this Board 


The address of the President, Mr 
Sanford, stressed the lawyers’ duty as 


citizens, and the necessity of preserving 
“ “the” 


though 


a” constitution, even 





constitution be changed as a document. 
He pointed out the importance of main- 
taining “a government of laws and not 
of men,” and urged the bar to perform 
its duties of leadership in these impor- 
tant questions. 


Mr. Will Shafroth, Director of the 
National Bar Program of the Ameri- 
can Bar Association, was then pre- 


sented to the assembly and spoke on the 
subject of the plan for a more repre- 
sentative national organization of the 
Following his remarks, a commit- 
the 
Cooke, Judge 
Mr. D. 


Summerfield, to consider the plan and 


bar. 


tee was appointed by President, 
consisting of Mr. H. R. 
and Lester 


George S. Brown 


report back. This committee submitted 
a report Saturday morning, March 21st, 
which recommended that the State Bar 
of Nevada indorse the plan in principle 
and favor its adoption, which was 
unanimously passed in the form of a 
resolution. 

The banquet Friday night was held 
in the beautiful French Dining Room 
of the Country Club, and the Washoe 
County Bar, who were the hosts at this 
occasion, gave those present a memo- 
rable evening. Mr. Harlan L. Heward, 
President of the local bar presided and 

sarrows, 
Mr. Will 

Sanford. 


\ very entertaining floor show and a 


presented Dr. David Prescott 
Mr. Charles A. 
Shafroth and Mr. George L. 


Cantwell, 


pleasing program of dance music com- 
pleted the entertainment. 

Saturday morning Chief Justice 
Ducker of the Nevada Supreme Court 
gave a masterly address on the subject, 
“Ideals and Obligations of the Profes- 
sion and Their Close Relationship to 
the 
Government,” 


Fundamentals of Our American 


which was _ enthusiasti- 
cally received by the bar. 

Committee reports dealing with legis- 
lative subjects were referred back to 
their respective committees for exact 
drafting and consideration at the next 
annual meeting preparatory to their 
the 
will meet subsequent to that time. 


the 


presentation to legislature which 


should be made of 


the 


Mention re- 


ports of Local Administrative 
(Grievance) Committees, which during 
the past year have brought about two 
disbarments, three suspensions, and con- 
sidered many other disciplinary matters 


where no drastic action was necessary. 





The energy of the Administrative Com 


mittees is indicated by the fact that in 


some cases Local Administrative Com 


mittees have had as many as eightee1 
meetings during the year. 


The 


tee presented an interesting report indi 


Unauthorized Practice Commit 
cating that they had considered variou 


activities of incorporating companies 
banks, title 


other agencies. 


guaranty companies and 

The new President of the State Bar 
Mr. Charles A 
to the convention by retiring President 


Mr. 
his 


Cantwell was presentec 
George L. Sanford, and pledge 


best efforts toward a_ successful 


year. The meeting closed with a reso 
lution of thanks to the Washoe County 
Bar for their cordial hospitality, and t 
Moran the 


their cour 


Judge Thomas F. and 


County Commissioners for 


tesy in permitting meetings to be held 
in the Court Room 

A luncheon of the Junior Bar was 
held at the El Cortez Hotel on Satur 
day, March 21, 1936, which 


sided over by Joseph P. Haller, State 


was pre 


Chairman of the Junior Bar Conference 


of the American Bar Association 
Twenty-five members of the State Bar 
attended and were addressed by M1 
Robert M. Price, former President of 


the State Bar, Judge George S. Brown, 
Nevada Member of the General Council 
Association and 
Mr. Haller’s re 


Nevada has, since 


of the American Bar 
Mr. Will Shafroth. 
port indicated that 
July, 1935, secured more members of 
the 
portion to its population than any othe 


American Bar Association in pro- 
State except Vermont. 

The 
Bar of 
and 


the Stat 


electe: 


follow ing officers of 
Nevada 


serve 


were declared 
the 
President, Charles A. Cantwell, Reno 
First Vice-President, J. M. McNamara 
Elko; Second Vice-President, Lester D 
Ernest 


A. R 


will for ensuing yeat 


Summerfield, Reno; Treasurer, 


S. Brown, Reno; Secretary, 
Schindler, Reno. 

Board of Governors—District No. 1 
As a Vegas; No. 2 
3 M. Elko; No. 3, How 
ard E. Austin; Thomas 0 
Craven, Carson City; No. 4, George A 
Charle 
Gardiner 


Les 


I lenders« yn, ] as 
McNamara, 


srowne, 


Montrose, Gardnerville; No. 5, 
A. Cantwell, Reno: Wm. M 
Harlan L. Heward, 
ter D. Summerfield, Reno. 


Reno; Reno; 


A. R. SCHINDLER, Secretary 
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Law offices everywhere announce 20% to 50% increase 


in capacity with Ediphone Voice Writing Equipment 


In matters of office economies, each law 
And be- 
cause the Ediphone has increased capacity 


firm is its own “supreme court.” 


as high as 50% in many offices, law firms 
everywhere are voting in favor of Ediphone 
Voice Writing Equipment. 

You'll be amazed at the ease with which 
you can get through a “heavy” day at the 
office. You can dispose of memoranda and 
correspondence as rapidly as you care to 
talk 
secretary. 


without wasting the time of your 


In preparing briefs, when drafting sum- 
mations to juries, or when drawing up 
substantiating evidence — 24 hours a day 
the Ediphone is ready for you, whenever 


you feel in a mood to do your best work. 


We are so confident that Ediphone Voice 
Writing will help you to turn out more work 
faster...and with less effort...that we say 

-“Place a new Pro-technic Ediphone 
alongside your desk.” There is absolutely 
no obligation until you are convinced that 
the Ediphone will increase your capacity 
20% to 50%. 


Telephone The 
Ediphone, Your City, 
or write to— 


smecoeroaattioe 


ORANGE, N.J. U.S.A. 









( Dre techn. 


Ediphone 
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Illinois Bar Association Sections Hold Interesting Meet- 
ing at Peoria—President Ransom Outlines Reorgan- 


ization Plans 


ORE than two hundred lawyers 
M from all parts of the state braved 
the sub-zero temperatures and icy pave- 
ments which have made highway travel 
most hazardous to attend the meetings 
held by the Illinois State Bar Associa- 
tion in Peoria, on February 15. Begin- 
ning with the section meetings in the 
morning, and continuing through the 
Lincoln Day dinner in the evening, 
every minute was crowded with inter- 
esting bar association activity. 

President William L. Ransom, New 
York City, of the American Bar Asso- 
ciation, contributed much to the interest 
of the meetings with his brief outline 
of the American Bar Association re- 
organization, presented as a part of the 
program of the informal luncheon spon- 
sored by the Peoria Bar Association, his 
active participation in the discussion of 
that plan at the afternoon conference of 
members of the Board of Governors and 
representatives of local bar associations, 
and his masterful address on “Abraham 
Lincoln,” which featured the after- 
dinner program in the evening 

Considerable interest centered in the 
all-day meeting of the section on State 
Civil Practice and Procedure, under the 
leadership of Chairman Harry N. Gott- 
lieb, Chicago, which devoted almost its 
entire discussion to the problem of jury 
instructions following a presentation of 
that subject by Royal W. Irwin of the 
Chicago bar. 

Vice-Chairman Deneen A. Watson, 
Chicago, of the section on Taxation, 
took the place of the late Chairman, 
Senator H. S. Hicks, Rockford, in lead- 
ing the all-day meeting of that section 
which opened with a discussion of the 
revision of the revenue article of the 
state constitution, and later took up 
various proposals relevant to the taxing 
problems facing the state of IIInois. 

The noon luncheon, arranged by the 
Peoria Bar Association, brought a fine 
turnout of the members of the bar, with 
members of the Supreme Court as spe- 
cial guests of the occasion. A _ short 
program featuring President Ransom’s 
brief exposition of the American Bar 
reorganization plan took place at this 
time. 

The afternoon brought with it the 
conference of the Board of Governors 
and local bar representatives on the pro- 
posed reorganization of the American 
Bar Association, with President Ran- 
som taking an active part in the dis- 
cussion and answering many questions 
asked by those present. No official ac- 
tion upon the plan was taken at this 


Lincoln Day Address 


time, but approval of many of the fea- 
tures of the plan was voiced by a 
number of the members attending the 
conference. 

Chairman Guy E. McGaughey, Law- 
renceville, of the section on Criminal 
Justice, convened his section in the 
afternoon, at which time Max A. Wes- 
ton, Rockford, presented the report of 
the committee on juvenile delinquency 
and parole, prepared under the direction 
of Judge Harry Reck, of Mendota. Fol- 
lowing this discussion, Vice-Chairman 
3achrach, Chicago, led a 
statutory 


Benjamin C., 
fine discussion of 
changes in our criminal laws. 


needed 


During the afternoon the section on 
Law Office Management, with Chair- 
man Kaywin Kennedy, Bloomington, 
presiding, heard and discussed the in- 
teresting results of the recent survey 
made by the committee on law libraries 
covering the type of legal publications 
most widely used by the lawyers of IIli- 
nois, and recommendations for standard 
libraries for law offices. 
Webb, Springfield, Chairman of the 
committee, presented the report on the 


George H. 


survey. 
The section on Professional Relations 


conducted a brief discussion of methods 
attacking the problem of unauthorized 
practice of the law during the after- 
noon, with M. E. Newell, Alton, de- 
scribing the work being done in this 
field by the Madison County Bar As- 
Chairman Verle W. Safford, 
Peoria, of the committee on local bar 
organization, presided at this session. 
The advent of ladies and guests of 
the occasion brought the attendance at 
the Lincoln Day banquet, in the eve- 
hundred. 


sociation. 


ning, to more than three 
President R. J. Kavanagh, of the Peoria 
Bar Association, toast- 
master, introducing the members of the 
attendance, with 
Stone, Peoria, 
responding behalf of the 
Court. President Charles P. Megan, 
Chicago, of the Illinois State Bar As- 
sociation, responded briefly on behalf 
of that organization, following which 
President Ransom delivered his address 
on “Abraham Lincoln.” The evening 
closed with the traditional installation 
of the incoming president of the Peoria 
3ar Association, with Judge Henry J 
Ingram adjourning the meeting in that 


presided as 


Supreme Court in 
Chief Justice Clyde E. 


briefly on 


capacity. 

The Annual Meeting of the Illinois 
State Bar Association will be held in 
Peoria on May 27, 28 and 29, 1936. 

R. ALLAN STEPHENS, 
Secretary. 


Nebraska State Bar Association Pledges Assistance to 
Movement to Make National Association More 
Representative and Effective—Court 
Urged to Adopt Higher Admis- 
sion Standards by Rule 


HE Nebraska State Bar Associa- 

tion, at its 36th annual meeting, held 
in the city of Lincoln on December 27 
and 28, 1935, gave consideration to the 
question, among others, of bar coordina- 
tion, and unanimously adopted the fol- 
lowing resolution: 

“Be Ir ReEsotvep by the Nebraska 
State Bar Association that it is appre- 
ciative of and in sympathy with efforts 
now being made by the American Bar 
Association to make that Association 
more representative and more respon- 
sive to the desire and will of the lawyers 
of America, and a better instrument in 
behalf of the public welfare, and that 
this Association pledges its assistance 
in its efforts for the adoption of a plan 
of action which seeks to bring about 
the end now sought to be attained.” 

Owen Cunningham of Des Moines, 


member of the American Bar Associa- 
tion Special Committee on Coordination 
of the Bar, addressed the Association 
on the subject, “Progress in Bar Co- 
ordination.” 

The subject of bar integration will 
be further studied and considered by a 
special committee during the present 
year. At its annual meeting in 1934 the 
Association endorsed the principle of 
the integrated bar, and a bill was pre- 
pared and introduced in the Legislature 
for its effectuation, but it failed of pas- 
sage. This year the Association, there- 
fore, listened with considerable interest 
to the experience of the Missouri Bar, 








as reflected in the address of Honorable § 
Frank E. Atwood, on the subject, “Pro-J 


moting the Welfare of the Bar by Court 
Rule.” 
The Association, through its Com 


i 
: 





of th 
Asso 
by } 
Hon. 
City, 
the e 
ver 
Lille 
Ridd' 
Se: 
\sso 
and 
Nebr 
conju 
the A 
also \ 
idopt 
of the 
sectio 
Th 
folloy 
sead, 
Maxv 
Corde 
O’ Nei 
Omah 
Omah 








- 


to 


ocia- 

ation 

atior 
Co 


will 
by a 
esent 
4 the 
le oi 
| pre- 
ature 
f pas 
there 
terest 

sal 
prable 
“Pro 


Court 


Com 


NEWS OF THE 


Bar ASSOCIATIONS 


289 





tee on | Education urge the 
yption by rule of the standards 
admissiot the bar prescribed by 
Ameri Association, and rec- 
mended that very applicant be re- 
ed to tak bar examination, re- 
rdless of whether he was a graduate 
in accredite v school or not. The 
ssociation on several occasions in the 
st has attempted to get the Legislature 
increase the standards for admission 
the bar, but without success. 
For the past two years a special com- 
ttee has been giving consideration to 
e question of judicial selection. The 
eting adoy motion creating a 


resentative mittee of sufficient 


iber to undertake a detailed study 
the quest selection of judges, 
king toward the improvement of the 
Iministratiot f justice within the 
tate. 
Reports of the Committee on In- 


uiry, Comn on American Citi- 
enship, Committee on Legislation, 


ymmittee on Unauthorized Practice of 


aw, Committe: Judiciary, Commit 
tee on Cooperation with American Law 
stitute, and Special Committee on 
riminal Justice, were considered and 
lopted. A special committee on law 
braries, dealing with the question of 
uplication and increased cost of law 
Oks, was ¢ d during the present 
ear. 
The meeting was well attended and 


is characterized by a keen interest in 
e practical blems of the profes- 
n. In addition to the forcible address 
f the Pres L. B. Day, and those 
I e speak ly referred to, the 
ociation wv favored with addresses 
Maurice Berkson of Chicago and 
lon. Frede I Faville of Sioux 
tv, lowa annual dinner on 
e evening of December 27th, at which 
three were present, W. F 
illeston of ta | n “The 
d lle ol 
Sessions f the County Att 
\ssociatio1 istrict Judges’ Association 
ind Legal Section of the League of 
Nebraska Mu palities were held in 
onjunction with the annual meeting of 
he Associatio1 \ junior bar luncheon 
ilso was hel t which a resolution was 
idopted urging the Executive Council 
i the Association to create a junior bar 
ction 
The office d fe 1936 were as 
lows Pre t, James G. Mother- 
ad Scott > Pere: \ ice 2 | + 


tohl, Lincoln; John F. 


rdeal, M W. H. Hammond, 
’ Neill S y, Harvey Johnsen, 
Omah lr Virgil J. Haggart, 
Omaha 
HARVEY JOHNSEN 


Secretary 


New Jersey Bar Considers 
Unauthorized Practice— 
Older Members Honored 


A SPECIAL meeting of the New 


Jersey State Bar Association was 
held in Newark on February 1, 1936. 
Hon. Herbert C. Bartlett of Vineland, 
the President, presided. Much of the 
time of the business session was given 
to the consideration of the problem of 
unauthorized practice of the law and a 
bill prepared by the committee for in- 
troduction in the Legislature. Mr. Mil- 


ton M. Unger of Newark presented the 
report. 

A committee was ordered appointed 
to study the Coordination Plan of the 
American Bar Association and to re- 
port back at the June meeting for final 
action of the Association. 

The luncheon held in connection with 
the business meeting was also presided 
over by the President. This luncheon 
was held in honor of the members of 
the Association who have practiced law 
for fifty or more years and was one of 
the most delightful affairs that has ever 
been held by the Association. The hon- 





LUMBERMENS 


FINANCIAL 


STATEMENT 


December 31, 1935 


Bonds on amortized basis. Actual market values of all 
securities exceed the values used in this statement 


ASSETS 


Cash in banks 

U. S. Government bonds 

State, county and municipal bonds 
Canadian and other bonds and stocks 
First mortgage loans on real estate 
Real estate (including home office site) 
Premiums in transmission 

Due on account of reinsurance 


Accrued interest 


$3,705,487.54 





LOOK AT THE \ /rysy totaL 
AMOUNT OF CASH 57% OF THE 
AND U.S. BONDS) | invested 

ASSETS 






7,605,544.33 
2,530,508.02 
3,535,866.57 
1,474,239.82 
1,138,700.00 
2,439, 766.34 
32,371.34 
148,815.43 





TOTAL CASH ASSETS 





FOR LOSSES INDICATES 


THAT SUBSTANTIAL oa | 
CONSERVATIVE MANAGEMENT 


\ 
V4 TOTAL 


SINCE 1912 





. $22,611,299.39 


Reserve for losses 
Reserve for unearned premiums 
Reserve for taxes, expenses and dividends 
Reserve for contingencies 
Total liabilities and reserves 


Net cash surplus 





LIABILITIES 


$10,321,239.40 
6,215,936.00 
1,991,690.96 
1,000,000.00 
$19,528,866.36 
3,082,433.03 
$22,611,299.39 








LUMBERMENS MUTUAL CASUALTY COMPANY 


“World’s Greatest Automobile Mutual” 


Home Office: Mutual Insurance Building, Chicago, U. S. A. 


Insuring good risks in all classes of business 
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ored guests were: 
Hon. W. Holt 
Trenton, 


Apgar (1884) of 


Hon. Peter Backes (1886) of 
Trenton, 
Hon. Charles C. Black (1881) of 


Jersey City, 

Hon. James R. 
Jersey City, 

Hon. Charles L. 
Jersey City, 

Hon. William C. 
Jersey City, 

Hon. Atwood D. DeCoster (1880) of 
Summit, 

Hon. Thomas E. 


Camden, 


3owen (1886) of 


Carrick (1883) of 


a 


Cudlipp (1884) o 


French (1876) of 


Hon. Hugh K. Gaston (1880) of 
Summerville, 

Hon. John R. Hardin (1884) of 
Newark, 


Hon. Walter F. Hayhurst (1880) of 
Lambertville, 
Hon. Louis Hood (1882) of Newark, 


Hon. William I. Lewis (1882) of 
Paterson, 
Hon. Frank T. Lloyd (1882-Penn. 


1897 N. J.) of Merchantville, 

Hon. Charles M. Lum (1884) of 
Newark, 

Hon. Robert H. McCarter (1882) of 
Newark, 

Hon. George W. Macpherson (1878) 
of Trenton, 

Hon. Charles W. Parker (1885) of 
Morristown, 

Hon. Joseph S. Perry (1886) of Ho- 
boken, 

Hon. Henry C. 
Morristown, 

Hon. Philander B. Pierson (1877) of 
Morristown, 


Pitney (1880) of 


Hon. Charles A. Reed (1882) of 
Plainfield, 
Hon. George Reynolds (1884) of 


Camden, 

Hon. M. T. 
Jersey City, 

Hon. J. Forman Sinnickson (1884) 
of Salem, 

Hon. William M. Stillman (1880) of 
Plainfield, 
Hon. William A. Stryker (1878) of 
Washington, 
Hon. C. 
Elizabeth, 
Hon. Joseph Thompson 
Atlantic City, 

Hon. Thomas W. Trenchard (1886) 
of Trenton, 

Hon. William H. Walters (1882) of 
Phillipsburg, 

Hon. Frederick Weigle 
New Brunswick, 

Hon. William R. Wilson (1875) of 
Elizabeth, 

Hon. Reynier J. Wortnedyke (1885) 
of Newark. 

Seven of the guests were founders of 
the Association, three were former pres- 


Rosenberg (1881) of 


Addison (1880) of 


Swift 


(1878) of 


(1883) of 


idents, one was a former treasurer, and 
four had been members of the first 
Board of Trustees. This luncheon was 
attended by the largest number of mem- 
bers ever gathered together for a mid- 
winter meeting. 

The speaker at the luncheon, follow- 
ing the introduction of the guests of 
honor and the response of Mr. Mc- 
Carter, was Mr. Leslie G. McDouall, 
President of the New State 
Bankers Association. One of his in- 
teresting preliminary remarks was that 


Jersey 


the early and successful efforts of the 
lawyers and bankers of New Jersey to 
find a common ground of cooperation 
has eventually led to a greater under- 
standing between these two groups 
throughout the country. Mr. Mc- 
Douall’s talk was so full of understand- 


ing of the problems incident to both 
organizations that copies are much in 
demand. 

Prior to the meeting of the Associa- 
tion, the first session of the 
Junior held. At this 
meeting it was apparent that the Junior 


annual 
Section was 


Section in New Jersey is definitely es- 
tablished as a working unit in the As- 
sociation. 

Hon. John Kirkland Clark of New 
York addressed the meeting on the sub- 
ject “The Law—a Profession and Not 
Officers of the Junior 
Section for the coming year were elected 
as follows: Chairman, Frank S. Kat- 
zenbach III of Trenton; Vice Chair- 
man, L. Stanley Ford of Hackensack; 
Secretary, Julius Sklar of Camden. 

Emma E. DILton, Secretary. 


a Business.” 


Utah State Bar Is First State Organization Officially to 
Approve Proposed Plan for Representative and 
Improved Organization for Profession. 
Pageant of Making of Constitution 
Presented 


os igpege than five hundred members 
of the Utah State Bar attended 
the Fifth Annual Meeting of that or- 
ganization held January 17th and 18th, 
1936, at Salt Lake City. Outstanding 
on the two-day program were the pres- 
entation of “The Making of the Con- 
stitution,” an historical dramatization, 
the addresses by the Honorable Joseph 
B. Keenan, Assistant to the Attorney 
General of the United States, and by 
the Honorable Frederick H. Stinchfield 
of Minneapolis, a member of the Execu- 
tive Committee of the American Bar 
Association, and the organization and 
initial programs of six “Sections.” 

Following the example of the Los An- 
geles Bar Association at the July meet- 
ing of the American Bar Association, 
the Bar Association of the City and 
County of Salt Lake, under the leader- 
ship of President Burton W. Musser 
and General Chairman Robert L. Judd, 
sponsored and produced the 
which features in four acts the out- 
standing events and addresses of the 
Constitutional Convention of 1787. The 
scenery and script were borrowed from 
the Los Angeles Bar Association, and 
members of the Salt Lake Bar pro- 
duced, directed and acted in the drama- 
tization, which was presented to a full 
house of more than two thousand at 
Kingsbury Hall of the University of 
Utah. 

Mr. Keenan presented a report of the 
Federal Government’s activities in con- 
nection with crime prevention, while 
Mr. Stinchfield gave an address on 


pageant 


“The Constitution—Whose Heritage? 
The Self-Reliant, or Those Who Would 
Be Wards of Government ?” 

Created by resolution of the Board 
of Commissioners of the Utah State 
Bar, Sections on Property Law, Insur- 
ance Law, Criminal Law, Public Law, 
the Junior Bar, and the Judicial Sec- 
tion, met and perfected permanent or- 
ganizations patterned after the Sections 
of the American Bar Association. Each 
Section planned and conducted its own 
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Craftsmen Build Our Master Briefs 
= in _— 
FRANK A. JONNSON 
President, Utah State Bar * R 
1 mertcan aw eorts 
Id program, and funds have been advanced 
yy the Board of Commissioners to en- 
rd able the Sections to function on a per- 
te paren paar ee ove Editors with years of specialized training examine all 
r- Reports of various standing commit- 
i tees which had previously been printed source books for cases in point and then slowly, care- 
c- in the Utah Bar Bulletin and distributed . 
4 to the Slee, were Glecuised and elested. fully and accurately create step by step a presentation of 
S The Utah State Bar by unanimous vote . 
ns ged ree Seager in ee Se ‘the law and the reason thereof” which unfolds the whole 
“h was the first organization officially to 
aT approve the new plan of reorganiza- law on the point involved. 
" tion of the American Bar Association. 


Che plan had been previously studied 


ae pons ty On Sees se Se AMERICAN LAW REPORTS contain over 9,891 of 


operation with the American Bar As- 


) ? 
sociation, and upon word being brought these master briefs. Let us tell you how you may own 
from Chicago that the plan had been 
approved by the Executive Committee them on terms far easier than you imagine. 


of the American Bar Association, the 
Utah State Bar formally gave its ap- 
proval. The resolutions follow: 
“WHEREAS, the American Bar Asso- 
ciation through various committees has 





for several years been working on a 





plan of improved organization for the 
American Bar, and the Coordination 
Committees of the Association charged 
with the work of preparing plans for 
such improvement have recently submit- 
ted a report and proposed a ‘Plan for The Lawyers Co-operative Publishing Company 
Bringing About a Representative and 
Improved Organization of the Legal 
Profession in the United States,’ and 

“WHEREAS, that plan has been widely ROCHESTER, N. Y. -" 225 Broadway, New York City 
distributed and has been submitted to 
the Board of Commissioners of the 
Utah State Bar, by it referred to a Com- 
mittee on Cooperation with the Amer- 
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The Thinking 
Distance 


The number of feet an automobile 
moves after the driver determines to 
stop it and before the brakes begin 
to operate is called the “thinking” or 
“reaction” distance. Effective public 
speech, in court or on the platform, 
requires this thinking distance in 
time before the mind grasps the 
utterance and retains it. A rapid 
radio program may be entertaining, 
but a moment’s reflection shows how 
little of it is retained. Court trials 
sometimes reach such speed that no 
one can recall with accuracy what has 
taken place and the record must be 
appealed to, Only when a competent 
shorthand reporter makes the record 
are the interests of litigants pro- 
tected. Members of the NATIONAL 
SHORTHAND REPORTERS AS- 
SOCIATION with reputations for 
accuracy and efficiency are at the 
service of the Bar in each state. 


A. C. Gaw, Secretary, 
Elkhart, Indiana. 


Have it reported—‘The 
Record Never Forgets.” 











ican Bar Association for study and re- 
port, which report has been made ap- 
proving the plan and declaring that 
the proposed plan as presented by 
the American Bar Association is a 
marked improvement over the present 
organization of the American Bar and 
should be approved and its adoption 
recommended : 

“Now, THEREFORE, BE [1 
by the Utah State Bar in Annual Meet- 
ing assembled that the plan as proposed 
for the improved organization of the 
legal profession in the United States, 
as presented by the Coordinating Com- 
mittees of the American Bar Association, 
be-and the same is approved and its 
adoption recommended.” 

Noteworthy also were the reports of 
the Committee on Criminal Law and 
Procedure, which reported the adoption 
in toto, by the 1935 Utah legislature, of 
the Bar’s recommendations based upon 
the American Law Institute’s Model 
Code of Criminal Procedure, and the 
report of the Committee of Bar Exam- 
iners which announced the adoption of 
Revised Rules for Admission to the Bar, 
which include the American Bar As- 
sociation standards. 

George C. Heinrich and W. Q. Van 
Cott were elected members of the Board 
of Commissioners to succeed President 
Allan S. Tingey and Vice-President 
William E. "avis, and at a subsequent 
meeting of the Board, Mr. Frank A. 
Johnson of Salt Lake was elected Pres- 
ident for 1936, Mr. Royal J. Douglas 
of Ogden, Vice-President, and L. M. 
Cummings, Secretary. 

L. M. 


RESOLVED 


CUMMINGS, 


Secretary 





Miscellaneous 





WaLter M. Bastran 


Bar Association of District 


Columbia 


President 


Bronx County Association’s Reso- 
lution on Judicial Salaries 

HE question of salaries of judges in 

Federal District and Circuit Courts 
in the large cities of the country was 
taken up at a meeting of the 
County (N. Y.) Association on 
February 6, 
tion adopted: 

“WHEREAS, it has long 
nized that the salaries of our Judges 
in the Federal and Circuit 
cities a population of 500,000 or 
more is completely disproportionate to 
the salaries of Judges of similar stand- 
ing and station, 

“BE IT RESOLVED, that it is 
sidered opinion of this Bar Association 
that the salaries of all such Judges 
should be from $10,000 to 
$15,000 a year, and that the existing 
law providing a $5 per diem allowance 


bronx 
Bar 
and the following resolu- 
been recog- 
Courts in 
with 


the con- 


increased 


and transportation expenses for out-of- 
town Judges serving in the busy, urban 
jurisdictions, be amended so as to pro- 
vide a diem allowance, and 
limitation of additional emolu- 
ment to a maximum of $125 per week. 

“BE IT FURTHER RESOLVED, that this 
Bar Association go on record in favor 
of the creation of two additional judge- 
ships in the United States District 
Court for the Southern District of New 
York, and that a this 
tion be sent to each of the United States 
Senators from the State of New York, 
and to the Congressmen, resident in the 
Southern District of New York, and 
that a hereof be furnished to the 
press.” 


$25 per 


such 


copy of resolu- 


copy 


JosepH C. THOMSON. 
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LEGISLATIVE LOSS 
DISTRIBUTION 
IN NEGLIGENCE 
ACTIONS 


By Charles O. Gregory 
The University of Chicago 


A Study in Administrative Aspects of 
Comparative Negligence and Contri- 
bution in Tort Litigation. 


EDMUND M. MORGAN, 
Harvard Law School, says: 


“This is a little book with a big 
lesson. The reform is fundamental 
and of far-reaching practical effect 
. » » The author’s outstanding contri- 
bution is his demonstration of an 
ideal technique . . . To those who are 
interested in intelligible and intelli- 
gent legislation his service is well-nigh 
invaluable.” 

Published March 30 

224 pages, cloth-bound, 

postpaid $2.10 


$2.00; 


The University of Chicago Press 
5750 Ellis Ave., Chicago 











District of Columbia Junior Bar 
Section Elects Officers 
T the second annual meeting of the 
Junior Bar Section of the District 
of Columbia Bar Association on Janu- 
ary 14, 1936, members 
were duly elected and installed in their 
respective offices to serve for the year 
ending with the next annual meeting on 
the second Tuesday in January, 1937: 
Chairman, James R. Kirkland; Vice 
Chairman, Ernest F. Henry; Secretary- 
Treasurer, Justin L. Edgerton. 
Members of the Executive Council 
(two year term ending in January, 
1938), Dwight Taylor, Al Philip Kane, 
David G. Allen J. Krouse; 
the Junior Bar Confer- 


the following 


Bress 
Delegates te 
\merican Bar Association, 
Pledger, Jr., Donald Bowie, 
Brill, Wilbur N. Baugh- 


ence of the 
Charles E 
Jr., 


man. 


Isadore 


The Executive Council for the ensu- 
ing year will be comprised of the offi- 
cers ex officio and the newly elected 
Council members, as above stated, and 
the following Council members who are 
hoiding over for the second year of 
their terms of office: Paul F. Hannah, 
Albert E. Conradis, T. Edward O’Con- 


nel Justin L. Epcerton, Sec. 











